
 i 

IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

FORT WORTH DIVISION 
 

§ 
EXXON MOBIL CORPORATION,              § 

§ 
Plaintiff,       § 

 § 
v.                                             § 

§ 
ERIC TRADD SCHNEIDERMAN,              § 
Attorney General of New York, in his        §  
official capacity, and MAURA TRACY  §  
HEALEY, Attorney General of                      § 
Massachusetts, in her official capacity.          § 

§ 
Defendants.       § 
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 Respectfully submitted,  
 
 ERIC T. SCHNEIDERMAN 
 Attorney General of New York 
 
 By his attorneys:  
 
  
 
 
Jason Brown* 
Chief Deputy Attorney General 
Roderick L. Arz (pro hac vice) 
Assistant Attorney General 
Eric Del Pozo* 
Assistant Solicitor General 
NEW YORK STATE OFFICE OF THE   
ATTORNEY GENERAL 
120 Broadway, 25th Floor 
New York, NY 10271 
212-416-8085 
 
*pro hac vice application forthcoming 

s/ Pete Marketos 
Pete Marketos  
Lead Attorney  
Texas State Bar No. 24013101 
pete.marketos@rgmfirm.com 
Tyler J Bexley  
Texas State Bar No. 24073923 
tyler.bexley@rgmfirm.com 
REESE GORDON MARKETOS LLP  
750 N. Saint Paul St. Suite 610  
Dallas, TX 75201  
(214) 382-9810  
Fax: (214) 501-0731  
 
Jeffrey M Tillotson  
TILLOTSON LAW FIRM 
750 N. Saint Paul St. Suite 610  
Dallas, TX 75201  
 

 
Dated: December 5, 2016 
 

CERTIFICATE OF SERVICE 
 

The undersigned hereby certifies that, on December 5, 2016, all counsel of record who 
are deemed to have consented to electronic service are being served with a copy of this document 
via the Court’s CM/ECF system. Any other counsel of record will be served in accordance with 
the Federal Rules of Civil Procedure.  

 
s/ Pete Marketos 
Pete Marketos 
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DECLARATION OF NICHOLAS S. DAVIS 
 

 I, Nicholas S. Davis, declare as follows: 
 

1. My name is Nicholas S. Davis.  I am admitted to practice in this Court and am an 

associate at Reese Gordon Marketos, LLP, which is counsel-of-record for Eric T. Schneiderman, 

Attorney General of New York, in his official capacity, in this case.  I am over 18 years of age 

and am fully competent in all respects to make this declaration.  Based on my personal 

knowledge, my review of relevant documents, and my discussion with colleagues, I have 

knowledge of the facts stated herein, and each of them is true and correct. 

2. I submit this declaration in support of the Attorney General of New York’s 

Motion to Dismiss Plaintiff’s First Amended Complaint. 

3. Attached to this declaration as Exhibit 1 is a true and accurate copy of Exxon 

Mobil Corporation’s (“Exxon”) First Amended Complaint for Declaratory and Injunctive Relief 

(“Amended Complaint”) (Oct. 17, 2016) in this action [Dkt. 100].  

4. Attached to this declaration as Exhibit 2 is a true and accurate copy of the New 

York Attorney General Office’s (“NYOAG”) Subpoena for Production of Documents to Exxon 

(Nov. 4, 2015). 

5. Attached to this declaration as Exhibit 3 is a true and accurate copy of Judy 

Woodruff, Has Exxon Mobil Mislead the Public About Its Climate Change Research?, PBS 

NewsHour (Nov. 10, 2015, 6:45 PM), attached as an exhibit to the Amended Complaint. 

6. Attached to this declaration as Exhibit 4 is a true and accurate copy of Press 

Release, NYOAG, A.G. Schneiderman, Former Vice President Al Gore And A Coalition Of 

Attorneys General From Across The Country Announce Historic State-Based Effort To Combat 
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Climate Change (Mar. 29, 2016), available at http://www.ag.ny.gov/press-release/ag-

schneiderman-former-vice-president-al-gore-and-coalition-attorneys-general-across. 

7. Attached to this declaration as Exhibit 5 is a true and accurate copy of the 

Transcript of the AGs United for Clean Power Press Conference (Mar. 29, 2016), which was 

prepared by Exxon’s counsel and attached as an exhibit to the Amended Complaint. The video 

recording is available at  http://www.ag.ny.gov/press-release/ag-schneiderman-former-vice-

president-al-gore-and-coalition-attorneys-general-across. 

8. Attached to this declaration as Exhibit 6 is a true and accurate copy of NYOAG’s 

Subpoena for Production of Documents to PricewaterhouseCoopers LLP (Aug. 19, 2016).  

9. Attached to this declaration as Exhibit 7 is a true and accurate copy of Order to 

Show Cause (Oct. 18, 2016) in People of the State of New York v. PricewaterhouseCoopers, LLP 

and ExxonMobil Corporation, Index No. 451962/2016 (“New York v. PwC and Exxon”) [Doc. 

No. 32], available at https://iapps.courts.state.ny.us/webcivil/FCASMain. 

10. Attached to this declaration as Exhibit 8 is a true and accurate copy of Letter to 

Hon. Barry R. Ostrager, Justice of the Supreme Court, from Michele Hirshman (Oct. 18, 2016) 

in New York v. PwC and Exxon [Doc. No. 31], available at 

https://iapps.courts.state.ny.us/webcivil/FCASMain. 

11. Attached to this declaration as Exhibit 9 is a true and accurate copy of Corrected 

Memorandum of Law of Respondent Exxon Mobil Corporation In Opposition to the Office of 

the Attorney General’s Motion to Compel Compliance with an Investigative Subpoena (Oct. 20, 

2016) in New York v. PwC and Exxon [Doc. No. 36], available at 

https://iapps.courts.state.ny.us/webcivil/FCASMain. 
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12. Attached to this declaration as Exhibit 10 is a true and accurate copy of Transcript 

of an October 24, 2016, hearing before the New York Supreme Court for New York County in 

New York v. PwC and Exxon [Doc. No. 42], available at 

https://iapps.courts.state.ny.us/webcivil/FCASMain. 

13. Attached to this declaration as Exhibit 11 is a true and accurate copy of Decision 

and Order (Oct. 25, 2016), of the New York Supreme Court for New York County in New York 

v. PwC and Exxon [Doc. No. 46], available at 

https://iapps.courts.state.ny.us/webcivil/FCASMain. 

14. Attached to this declaration as Exhibit 12 is a true and accurate copy of 

Stipulation and Order for Partial Stay of Decision and Order Pending Appeal (Oct. 28, 2016), of 

the New York Supreme Court for New York County in New York v. PwC and Exxon [Doc. No. 

48], available at https://iapps.courts.state.ny.us/webcivil/FCASMain. 

15. Attached to this declaration as Exhibit 13 is a true and accurate copy of Order to 

Show Cause (Nov. 15, 2016) in New York v. PwC and Exxon [Doc. No. 92], available at 

https://iapps.courts.state.ny.us/webcivil/FCASMain. 

16. Attached to this declaration as Exhibit 14 is a true and accurate copy of Exxon’s 

Corrected Memorandum of Law in Opposition to the Attorney General’s Motion to Compel 

Compliance with an Investigative Subpoena (Nov. 18, 2016) in New York v. PwC and Exxon 

[Doc. No. 91], available at https://iapps.courts.state.ny.us/webcivil/FCASMain. 

17. Attached to this declaration as Exhibit 15 is a true and accurate copy of Transcript 

of a November 21, 2016, hearing before the New York Supreme Court for New York County in 

New York v. PwC and Exxon [Doc. No. 96], available at 

https://iapps.courts.state.ny.us/webcivil/FCASMain. 
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18. Attached to this declaration as Exhibit 16 is a true and accurate copy of Letter to 

Hon. Barry R. Ostrager from Daniel J. Toal (Dec. 5, 2016) in New York v. PwC and Exxon [Doc. 

No. 101], available at https://iapps.courts.state.ny.us/webcivil/FCASMain. 

19. Attached to this declaration as Exhibit 17 is a true and accurate copy of 

Memorandum of Law for Amici Curiae States of Maryland, New York, Illinois, Iowa, Maine, 

Minnesota, Mississippi, New Mexico, Oregon, Rhode Island, Vermont, Washington, and the 

District of Columbia and U.S. Virgin Islands In Support of Defendant’s Motion to Dismiss and 

in Opposition to Plaintiff’s Motion for a Preliminary Injunction (Aug. 8, 2016) in this action 

[Dkt. 47]. 

20. Attached to this declaration as Exhibit 18 is a true and accurate copy of Transcript 

of a September 19, 2016, preliminary injunction hearing before the Honorable Ed Kinkeade in 

this action.  

21. Attached to this declaration as Exhibit 19 is a true and accurate copy of Order 

(Oct. 13, 2016) in this action [Dkt. 73]. 

22. Attached to this declaration as Exhibit 20 is a true and accurate copy of  Exxon’s 

Motion for Leave to File a First Amended Complaint (Oct. 17, 2016) in this action [Dkt.74]. 

23. Attached to this declaration as Exhibit 21 is a true and accurate copy of Excerpt of 

National Association of Attorneys General, State Attorneys General: Powers and 

Responsibilities, pages 244-45 (2d ed. 2007). 

24. Attached to this declaration as Exhibit 22 is a true and accurate copy of Nat’l 

Ass’n of Attorneys General & Dep’t of Justice, Environmental & Nat’l Resources Division, 

Guidelines for Joint State/Federal Civil Environmental Enforcement Litigation 6-7, 20-21 

(March 2003), available at 
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https://www.justice.gov/sites/default/files/enrd/legacy/2015/04/13/Guidelines-for-joint-state-

federal-civil-environmental-enforcement-litigation.pdf. 

25. Attached to this declaration as Exhibit 23 is a true and accurate copy of Assurance 

of Discontinuance in In the Matter of Xcel Energy Inc. (Aug. 2008), available at 

http://www.ag.ny.gov/sites/default/files/press-releases/archived/xcel_aod.pdf.  

26. Attached to this declaration as Exhibit 24 is a true and accurate copy of Assurance 

of Discontinuance in In the Matter of Dynegy Inc. (Oct. 2008), available at 

http://www.ag.ny.gov/sites/default/files/press-releases/archived/dynegy_aod.pdf.  

27. Attached to this declaration as Exhibit 25 is a true and accurate copy of Assurance 

of Discontinuance in In the Matter of the AES Corporation (Nov. 2009), available at 

http://www.ag.ny.gov/sites/default/files/press-

releases/archived/AES%20AOD%20Final%20fully%20executed.pdf. 

28. Attached to this declaration as Exhibit 26 is a true and accurate copy of Assurance 

of Discontinuance in In the Matter of Anadarko Petroleum Corp. (Oct. 2014), available at 

http://www.ag.ny.gov/pdfs/Anadarko%20AOD%20signed.pdf and Assurance of Discontinuance 

in the Matter of EOG Resources, Inc. (Oct. 2014), available at 

www.ag.ny.gov/pdfs/EOG%20AOD%20Final%2010-1-14%20Signed.pdf . 

29. Attached to this declaration as Exhibit 27 is a true and accurate copy of Assurance 

of Discontinuance in In the Matter of Peabody Energy Corporation (Nov. 2015) available at 

http://ag.ny.gov/pdfs/Peabody-Energy-Assurance-signed.pdf. 

30. Attached to this declaration as Exhibit 28 is a true and accurate copy of Inside 

Climate News, Exxon’s Own Research Confirmed Fossil Fuels’ Role in Global Warming 

Decades Ago (Sept. 16, 2015), available at 
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https://insideclimatenews.org/news/15092015/Exxons-own-research-confirmed-fossil-fuels-role-

in-global-warming. 

31. Attached to this declaration as Exhibit 29 is a true and accurate copy of Inside 

Climate News, Exxon Believed Deep Dive Into Climate Research Would Protect Its Business 

(Sept. 17, 2015), available at https://insideclimatenews.org/news/16092015/exxon-believed-

deep-dive-into-climate-research-would-protect-its-business. 

32. Attached to this declaration as Exhibit 30 is a true and accurate copy of Inside 

Climate News, Exxon Confirmed Global Warming Consensus in 1982 with In-House Climate 

Models (Sept. 22, 2015), available at  https://insideclimatenews.org/news/18092015/exxon-

confirmed-global-warming-consensus-in-1982-with-in-house-climate-models. 

33. Attached to this declaration as Exhibit 31 is a true and accurate copy of Inside 

Climate News, Exxon’s Business Ambition Collided with Climate Change Under a Distant Sea 

(Oct. 8, 2015), available at https://insideclimatenews.org/news/08102015/Exxons-Business-

Ambition-Collided-with-Climate-Change-Under-a-Distant-Sea. 

34. Attached to this declaration as Exhibit 32 is a true and accurate copy of Inside 

Climate News, Highlighting the Allure of Synfuels, Exxon Played Down the Climate Risks (Oct. 

8, 2015), available at https://insideclimatenews.org/news/08102015/highlighting-allure-synfuels-

exxon-played-down-climate-risks. 

35. Attached to this declaration as Exhibit 33 is a true and accurate copy of Inside 

Climate News, Exxon Sowed Doubt About Climate Science for Decades by Stressing Uncertainty 

(Oct. 22, 2015), available at https://insideclimatenews.org/news/22102015/Exxon-Sowed-Doubt-

about-Climate-Science-for-Decades-by-Stressing-Uncertainty. 
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36. Attached to this declaration as Exhibit 34 is a true and accurate copy of Inside 

Climate News, Exxon Made Deep Cuts in Climate Research Budget in the 1980s (Nov. 25, 

2015), available at https://insideclimatenews.org/news/25112015/exxon-deep-cuts-climate-

change-research-budget-1980s-global-warming. 

37. Attached to this declaration as Exhibit 35 is a true and accurate copy of Inside 

Climate News, More Exxon Documents Show How Much It Knew About Climate 35 Years Ago 

(Dec. 1, 2015), available at https://insideclimatenews.org/news/01122015/documents-exxons-

early-co2-position-senior-executives-engage-and-warming-forecast. 

38. Attached to this declaration as Exhibit 36 is a true and accurate copy of 

ExxonMobil, Energy and Carbon – Managing the Risks (2014). 

39. Attached to this declaration as Exhibit 37 is a true and accurate copy of the Wall 

Street Journal, SEC Probes Exxon Over Accounting for Climate Change (Sept. 20, 2016), 

available at http://www.wsj.com/articles/sec-investigating-exxon-on-valuing-of-assets-

accounting-practices-1474393593. 

40. Attached to this declaration as Exhibit 38 is a true and accurate copy of 

Subpoenas to Testify at a Deposition in a Civil Action and a Subpoena to Produce Documents 

(Nov. 3, 2016) in this action. 

41. Attached to this declaration as Exhibit 39 is a true and accurate copy of Letter to 

Roderick L. Arz from Justin Anderson (Nov. 11, 2016) regarding this action. 

42. Attached to this declaration as Exhibit 40 is a true and accurate copy of Order 

(Nov. 10, 2016) in this action [Dkt. 99]. 

43. Attached to this declaration as Exhibit 41 is a true and accurate copy of Letter to 

Hon. Ed Kinkeade from Nina Cortell (Nov. 14, 2016) in this action [Dkt. 112]. 
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44. Attached to this declaration as Exhibit 42 is a true and accurate copy of Transcript 

of Status Conference (Nov. 16, 2016) in this action [Dkt. 114]. 

45. Attached to this declaration as Exhibit 43 is a true and accurate copy of Letter to 

Pete Marketos from Justin Anderson (Nov. 16, 2016), enclosing three Notices of Deposition, a 

First Request for Admission, a First Request for Interrogatories, and a First Request for the . 
Production of Documents in this action. 

46. Attached to this declaration as Exhibit 44 is a true and accurate copy of Order 

(Nov. 17, 2016) in this action [Dkt. 117]. 

4 7. Attached to this declaration as Exhibit 45 is a true and accurate copy of Letter to 

Pete Marketos and Jeffrey M. Tillotson from Justin Anderson, and Notices of Deposition (Nov. 

18, 20 16) in this action. 

48. Attached to this declaration as Exhibit 46 is a true and accurate copy of Email to 

Tyler Bexley and Pete Marketos from Justin Anderson (Nov. 29, 2016) regarding this action. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on December 5, 2016. 

Nicholas S. Davis 

XIV 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF TEXAS 

FORT WORTH DIVISION 

 

EXXON MOBIL CORPORATION,   § 

      §  

                                         Plaintiff,  § 

    §  

v.      §              

      §  

ERIC TRADD SCHNEIDERMAN,  §      NO. 4:16-CV-469-K 

Attorney General of New York, in his §  

official capacity, and MAURA TRACY  §  

HEALEY, Attorney General of  §  

Massachusetts, in her official capacity,  § 

      §  

                                         Defendants. § 

      §  

 

 

EXXONMOBIL’S FIRST AMENDED COMPLAINT  

FOR DECLARATORY AND INJUNCTIVE RELIEF 

Exxon Mobil Corporation (“ExxonMobil”) brings this action seeking declaratory 

and injunctive relief against Eric Tradd Schneiderman, the Attorney General of New 

York, in addition to Maura Tracy Healey, the Attorney General of Massachusetts.  

Attorneys General Schneiderman and Healey have joined together with each other as well 

as others known and unknown to conduct improper and politically motivated 

investigations of ExxonMobil in a coordinated effort to silence and intimidate one side of 

the public policy debate on how to address climate change.  ExxonMobil seeks an 

injunction barring the enforcement of a subpoena issued by Attorney General 

Schneiderman and a civil investigative demand (“CID”) issued by Attorney General 

Healey to ExxonMobil, and a declaration that the subpoena and CID violate 

ExxonMobil’s rights under federal and state law.  As demonstrated in this amended 

pleading, the same claims and arguments asserted against Attorney General Healey apply 
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with equal force against Attorney General Schneiderman.  For its First Amended 

Complaint, ExxonMobil alleges as follows based on present knowledge and information 

and belief: 

INTRODUCTION 

 Frustrated by the federal government’s apparent inaction on climate 

change, Attorney General Schneiderman assembled a coalition of state attorneys general, 

including Attorney General Healey, to use law enforcement powers as a means of 

promoting a shared political agenda.  According to an agreement executed by its 

members, this coalition embraced two goals.1  First, it sought to “limit[] climate change” 

by pressing for a reduction in the use of fossil fuels.2  Second, the coalition explicitly 

advocated for restrictions on speech and debate to accomplish that political agenda, 

listing as an objective “ensuring the dissemination of accurate information about climate 

change.”3  The coalition’s agreement was concealed from the public until third parties 

recently obtained it from one coalition member under public records laws.  Other 

coalition members continue to resist similar demands for transparency. 

 The coalition first publicly surfaced when Attorney General Schneiderman 

hosted a press conference in New York City on March 29, 2016,4 with former Vice 

President and private citizen Al Gore as the featured speaker.5  Attorney General 

Schneiderman pledged that the coalition would “deal with the problem of climate 

1  See Paragraphs 52 to 53 below; see also Ex. R at App. 171–74. 
2  Ex. V at App. 196. 
3  Id. 
4  See Paragraphs 27 to 39 below.  
5  A transcript of the AGs United for Clean Power Press Conference, held on March 29, 2016, was 

prepared by counsel based on a video recording of the event, which is available at 

http://www.ag.ny.gov/press-release/ag-schneiderman-former-vice-president-al-gore-and-coalition-

attorneys-general-across.  A copy of this transcript is attached as Exhibit B and is incorporated by 

reference.   
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change” by using law enforcement powers “creatively” and “aggressively” to force 

ExxonMobil6 and other energy companies to support the coalition’s preferred policy 

responses to climate change.7  Considering climate change to be the “most pressing issue 

of our time,” Attorney General Schneiderman said the coalition was “prepared to step 

into this [legislative] breach.”8 

 Attorney General Healey similarly pledged “quick, aggressive action” by 

her office to “address climate change and to work for a better future.”9  She announced an 

investigation of ExxonMobil that she had already determined would reveal a “troubling 

disconnect between what Exxon knew” and what it “chose to share with investors and 

with the American public.”10  The statements of Attorney General Schneiderman, 

Attorney General Healey, Mr. Gore and others made clear that the press conference was a 

purely political event. 

 It was also the result of years of planning and lobbying by private 

interests.11  For nearly a decade, climate change activists and certain plaintiffs’ attorneys 

have sought to obtain the confidential records of energy companies as a means of 

pressuring those companies to change their policy positions.  A 2012 workshop examined 

ways to obtain the internal documents of companies like ExxonMobil for the purpose of 

“maintaining pressure on the industry that could eventually lead to its support for 

legislative and regulatory responses to global warming.”12  The attendees at that 

6  ExxonMobil was formed as a result of a merger between Exxon and Mobil on November 30, 1999.  

For ease of discussion, we refer to the predecessor entities as ExxonMobil throughout the Complaint. 
7  Ex. B at App. 9 –10. 
8  Id. at App. 9, 11.  
9  Id. at App. 21. 
10  Id. at App. 20. 
11  See Paragraphs 40 to 51 below. 
12  Ex. C at App. 56. 
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workshop concluded that “a single sympathetic state attorney general might have 

substantial success in bringing key internal documents to light.”13   

 In the months leading up to the press conference, these activists and 

attorneys met at the offices of the Rockefeller Family Fund in New York to discuss the 

“[g]oals of an Exxon campaign,” which included to “delegitimize [it] as a political actor” 

and to “force officials to disassociate themselves from Exxon.”14 

 The leadership of this group of activists and attorneys attended a meeting 

with “sympathetic state attorney[s] general” prior to the March 29 press conference.  

While this Court and the public have not been told what was discussed, a copy of the 

agenda for the meeting includes presentations on the “imperative of taking action now on 

climate change” and on “climate change litigation.”15 

 Members of the coalition recognized that the behind-the-scenes 

involvement of these individuals—especially a private attorney likely to seek fees from 

any private litigation made possible by an attorney general-led investigation of 

ExxonMobil—could expose the special interests behind their so-called investigations and 

the bias underlying their deployment of law enforcement resources for partisan ends.  

When that same private attorney asked Attorney General Schneiderman’s office what he 

should tell a reporter if asked about his involvement, Lemuel Srolovic, Chief of the 

Environmental Protection Bureau, asked the private attorney not to confirm his 

attendance at the conference.16   

13  Id. at 40.  
14  Ex. D at App. 67. 
15  Ex. E at App. 70. 
16  Ex. F  at App. 80. 
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 The investigations launched by Attorneys General Schneiderman and 

Healey amount to nothing more than an unlawful exercise of government power to 

further political objectives.  The shifting justifications they have presented for their 

investigations are pretexts that have become more and more transparent over time.17  

Invoking state laws with limitations periods no longer than six years, the Attorneys 

General claim to be investigating whether ExxonMobil committed consumer or securities 

fraud by misrepresenting its knowledge of climate change. 

 But for more than a decade, ExxonMobil has widely and publicly 

confirmed18 that it “recognize[s] that the risk of climate change and its potential impacts 

on society and ecosystems may prove to be significant.”19  ExxonMobil has also publicly 

advocated a tax on carbon emissions since 2009.20  Moreover, in conducting its business, 

ExxonMobil addresses the potential for future climate change policy by estimating a 

proxy cost of carbon, which seeks to reflect potential policies governments may employ 

related to the exploration, development, production, transportation or use of carbon-based 

fuels.21  This cost, which in some regions may approach $80 per ton by 2040, has been 

included in ExxonMobil’s Outlook for Energy for several years.22  Further, ExxonMobil 

requires all of its business lines to include, where appropriate, an estimate of greenhouse 

gas-related emissions costs in their economics when seeking funding for capital 

investments.23  Despite the applicable limitations periods and ExxonMobil’s longstanding 

17  See Paragraphs 74 to 76 below. 
18  See Paragraphs 63 to 64 below. 
19  Ex. G  at App. 93; see also Ex. H at App. 103 (“Because the risk to society and ecosystems from rising 

greenhouse gas emissions could prove to be significant, strategies that address the risk need to be 

developed and implemented.”). 
20  Ex. T at App. 182. 
21  Ex. T at App. 190. 
22  Id. 
23  Id.  
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public recognition of the risks associated with climate change, the subpoena and the CID 

seek documents going back nearly four decades, seeking anything having to do with the 

issue. 

 Worse still, the New York Attorney General’s subpoena and the 

Massachusetts Attorney General’s CID target ExxonMobil’s communications with those 

who the Attorneys General perceive to have different political viewpoints in the climate 

change debate.  The subpoena seeks ExxonMobil’s communications with oil and gas 

trade associations and industry groups that advocate on energy policy, and the CID 

demands ExxonMobil’s communications with a list of organizations labeled by the 

coalition as so-called “climate deniers,” i.e., those who have expressed skepticism about 

the science of climate change or the coalition’s preferred policies regarding climate 

change.24  The CID also identifies statements made by ExxonMobil about the tradeoffs 

inherent in climate change policy and demands that ExxonMobil produce records 

supporting those disfavored statements. 

 Recent events have fully unmasked the pretextual nature of these 

investigations and the improper bias and unconstitutional objectives animating them.25  

When Attorney General Schneiderman launched his investigation, he claimed to be 

investigating ExxonMobil’s scientific research in the 1970s and 1980s.  Subject to the 

assertion of privilege, including First Amendment privileges, ExxonMobil initially 

provided documents to Attorney General Schneiderman with the expectation that his 

office would conduct a neutral, even-handed investigation.  As events unfolded over the 

24  See Paragraphs 66 and 73 below. 
25  See Paragraphs 74 to 76 below.  
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ensuing months—including the politicized press conference in March and the secret 

agreement’s coming to light over the summer—that expectation has evaporated. 

 Within the last month, and well after ExxonMobil commenced this action, 

Attorney General Schneiderman continued his practice of providing unprecedented 

briefings to the press on the status of his “investigation” of ExxonMobil and announced 

his expectation that a “massive securities fraud” will be uncovered.  During one of those 

briefings, Attorney General Schneiderman conceded that he has abandoned his original 

inquiry into ExxonMobil’s historical scientific research and is now pursuing a new theory 

of investor fraud.  That shift further demonstrates that Attorney General Schneiderman is 

simply searching for a legal theory—any legal theory—to continue his efforts to pressure 

ExxonMobil and intimidate one side of a public policy debate.26 

 It is now indisputable that the subpoena and the CID were issued in bad 

faith to deter ExxonMobil from participating in ongoing public deliberations about 

climate change and to fish through decades of ExxonMobil’s documents in the hope of 

finding some ammunition to enhance the coalition’s, and its climate activist 

confederates’, position in the policy debate over climate change.  Through their actions, 

Attorneys General Schneiderman and Healey have deprived and will continue to deprive 

ExxonMobil of its rights under the United States Constitution, the Texas Constitution, 

and the common law. 

 ExxonMobil therefore seeks a declaration that the subpoena and the CID 

violate its rights under Articles One and Six of the United States Constitution; the First, 

Fourth, and Fourteenth Amendments to the United States Constitution; Sections Eight, 

Nine, and Nineteen of Article One of the Texas Constitution; and constitutes an abuse of 

26 See Paragraphs 74 to 81 below.   
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process under the common law.  ExxonMobil also seeks an injunction barring further 

enforcement of the subpoena and the CID.  Absent an injunction, ExxonMobil will suffer 

imminent and irreparable harm for which there is no adequate remedy at law. 

PARTIES 

 ExxonMobil is a public, shareholder-owned energy company incorporated 

in New Jersey with principal offices in the State of Texas.  ExxonMobil is headquartered 

and maintains all of its central operations in Texas. 

 Defendant Eric Tradd Schneiderman is the Attorney General of New 

York.  He is sued in his official capacity. 

 Defendant Maura Tracy Healey is the Attorney General of Massachusetts.  

She is sued in her official capacity. 

JURISDICTION AND VENUE 

 This Court has subject matter jurisdiction over this action pursuant to 

Sections 1331 and 1367 of Title 28 of the United States Code.  Plaintiff alleges violations 

of its constitutional rights in violation of Sections 1983 and 1985 of Title 42 of the United 

States Code.  Because those claims arise under the laws of the United States, this Court 

has original jurisdiction over them.  28 U.S.C. § 1331.  Plaintiff also alleges related state 

law claims that derive from the same nucleus of operative facts.  Each of Plaintiff’s state 

law claims—like its federal claims—is premised on statements by Attorneys General 

Schneiderman and Healey at the press conference and during the course of their 

investigations, their issuance of the subpoena and the CID, the demands made therein, 

and their intention to muzzle ExxonMobil’s speech in Texas.  This Court therefore has 

supplemental jurisdiction over those claims.  28 U.S.C. § 1367(a). 
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 Venue is proper within this District pursuant to Section 1391(b) of Title 28 

of the United States Code because all or a substantial part of the events giving rise to the 

claims occurred in the Northern District of Texas.  The subpoena was emailed to 

ExxonMobil in Texas, and both the subpoena and CID target and seek to suppress speech 

emanating from Texas.  They also require ExxonMobil to collect and review a substantial 

number of records stored or maintained in the Northern District of Texas. 

FACTS 

A. Attorney General Schneiderman Opens His Investigation of ExxonMobil 

with a Press Leak Followed by a Television Interview. 

 In November 2015, ExxonMobil received Attorney General 

Schneiderman’s subpoena at its corporate headquarters in Irving, Texas.27  Within hours, 

the press was reporting on the subpoena’s issuance and its contents.  An article in The 

New York Times reported that the subpoena “demand[ed] extensive financial records, 

emails and other documents” and that the “focus” of the investigation was on “the 

company’s own long running scientific research” on climate change.28  The article 

identified as sources “people with knowledge of the investigation,” all of whom “spoke 

on the condition of anonymity saying they were not authorized to speak publicly about 

investigations.”29  To state the obvious, ExxonMobil did not alert The New York Times or 

any other media to the subpoena’s existence or its contents. 

 This press leak was unsettling.  It is customary for law enforcement 

officials to maintain confidentiality of their investigations, both to protect the integrity of 

the investigative process and to avoid unfair prejudice to those under investigation.  But 

27  Ex. I at App. 108. 
28  Ex. A at App. 2. 
29  Id. at App. 2–3.  
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Attorney General Schneiderman’s investigation of ExxonMobil has been conducted with 

a marked disregard for traditional concerns about confidentiality or unfair prejudice.  

Before ExxonMobil had even accepted service of the subpoena, it had received multiple 

media inquiries about the subpoena and could read about the investigation in online news 

accounts.30 

 Within a week of issuing the subpoena, Attorney General Schneiderman 

appeared on a PBS NewsHour segment, entitled “Has Exxon Mobil misle[d] the public 

about its climate change research?”31  During that appearance, Attorney General 

Schneiderman described the focus of his investigation on ExxonMobil’s purported 

decision to “shift[] [its] point of view” and “change[] tactics” on climate change after 

“being at the leadership of doing good scientific work” on the issue “[i]n the 1980s.”32  

Attorney General Schneiderman said his probe extended to ExxonMobil’s “funding [of] 

organizations.”33  While he did not refer to them expressly as his political adversaries, he 

derided them as “climate change deniers” and “climate denial organizations.”34  Those 

organizations included the “American Enterprise Institute, . . . the American Legislative 

Exchange Council, . . . [and the] American Petroleum Institute.”35   

 Renewable energy was another focus of the interview.  Attorney General 

Schneiderman said he was “concerned about” ExxonMobil’s purported “overestimating 

the costs of switching to renewable energy,” but he did not explain how any supposed 

error in that estimate could conceivably constitute a fraud or mislead any consumer.36 

30 Ex. A at App. 2–7; Ex. J at App. 110–112. 
31 Ex. K at App. 114. 
32  Id. at App. 115. 
33  Id. at App. 116. 
34  Id. at App. 116, 118. 
35  Id. at App. 116. 
36  Id.. at App. 117. 

                                                                                         
 Case 4:16-cv-00469-K   Document 100   Filed 11/10/16    Page 10 of 49   PageID 3361

N.Y. App. 11

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 25 of 606   PageID 4563



 Attorney General Schneiderman did not discuss ExxonMobil’s oil and gas 

reserves or its assets at all during this interview. 

 Later that month at an event sponsored by Politico in New York, Attorney 

General Schneiderman said that ExxonMobil appeared to be “doing very good work in 

the 1980s on climate research” but that its “corporate strategy seemed to shift” later.37  

Attorney General Schneiderman claimed that the company had funded organizations that 

he labeled “aggressive climate deniers,” again specifically naming his perceived political 

opponents at the American Enterprise Institute, the American Legislative Exchange 

Council, and the American Petroleum Institute.38  Attorney General Schneiderman 

admitted that his “investigation” of ExxonMobil was merely “one aspect” of his office’s 

efforts to “take action on climate change,” commenting that society’s failure to address 

climate change would be “viewed poorly by history.”39 

 After this initial flurry of statements to the press, relative quiet followed, 

and ExxonMobil attempted in good faith to produce records demanded by the subpoena.  

It provided Attorney General Schneiderman with documents related to its historical 

research on global warming and climate change. 

B. The “Green 20” Coalition Plans to Use Law Enforcement Tools for Political 

Goals. 

 The playing field changed on March 29, 2016, when Attorney General 

Schneiderman hosted a press conference in New York City.  Calling themselves the 

“AGs United For Clean Power” and the “Green 20,” Attorneys General Schneiderman 

and Healey were joined by other state attorneys general and Al Gore to announce their 

37 Ex. L at App. 123. 
38 Id.  
39 Id. at App. 124.  
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plan to take “progressive action to address climate change” by investigating 

ExxonMobil.40  Attorneys general or staff members from over a dozen other states were 

in attendance, as was Claude Walker, the Attorney General of the United States Virgin 

Islands. 

 Expressing dissatisfaction with the supposed “gridlock in Washington” 

regarding climate change legislation, Attorney General Schneiderman said that the 

coalition had to work “creatively” and “aggressively” to respond to “th[e] most pressing 

issue of our time,” namely, the need to “preserve our planet and reduce the carbon 

emissions that threaten all of the people we represent.”41   

 Attorney General Healey agreed, opining that “there’s nothing we need to 

worry about more than climate change.”42  She considered herself to have “a moral 

obligation to act” to remedy what she described as a threat to “the very existence of our 

planet,” and she vowed to take “quick, aggressive action” to “address climate change and 

to work for a better future.”43   

 Echoing those themes, Attorney General Walker stated that “the American 

people . . . have to do something transformational” because “[w]e cannot continue to rely 

on fossil fuel.”44  In private communications with other members of the Green 20 

coalition, Attorney General Walker expressed his hope that the coalition’s efforts would 

“identify[] other potential litigation targets” and “increase our leverage” against 

40    Ex. M at App 127. 
41  Ex. B at App. 9–11. 
42  Id. at App. 20.   
43  Id. at App. 20–21.   
44  Ex. B at App. 24.   
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ExxonMobil to replicate or improve on an $800 million settlement he had previously 

obtained against another energy company.45 

 For the Green 20, the public policy debate on climate change was over and 

dissent was intolerable.  Attorney General Schneiderman declared that he had “heard the 

scientists” and “kn[e]w what’s happening to the planet.” 46  To him, there was “no dispute 

but there is confusion, and confusion sowed by those with an interest in profiting from 

the confusion and creating misperceptions in the eyes of the American public that really 

need to be cleared up.”47  Clearing up that “confusion”—what the First Amendment 

safeguards as protected political speech—was an express objective of the Green 20.   

 According to Attorney General Healey, “[p]art of the problem has been 

one of public perception,” causing “many to doubt whether climate change is real and to 

misunderstand and misapprehend the catastrophic nature of its impacts.”48  She promised 

that those who “deceived” the public—by disagreeing with her about climate change—

“should be, must be, held accountable.”49  Mr. Gore agreed, denouncing those he accused 

of “deceiving the American people . . . about the reality of the climate crisis and the 

dangers it poses to all of us.”50 

 The attorneys general embraced the renewable energy industry, in which 

Mr. Gore is a prominent investor and promoter, as the only legitimate response to climate 

change.  Attorney General Schneiderman said, “We have to change conduct” to “mov[e] 

more rapidly towards renewables.”51  Attorney General Healey promised to “speed our 

45  Ex. N at App. 131, 134.   
46  Ex. B at App. 10. 
47  Id. 
48  Id. at App. 20. 
49  Id. 
50  Id. at App. 14. 
51  Id. at App. 27–28. 
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transition to a clean energy future”52  According to Attorney General Walker, “[w]e have 

to look at renewable energy.  That’s the only solution.”53  Mr. Gore urged the coalition of 

state attorneys general to investigate his business competitors for “slow[ing] down this 

renewable revolution” by “trying to convince people that renewable energy is not a viable 

option.”54 

 The assembled attorneys general had nothing but praise for Mr. Gore, 

whose financial interests aligned with their political agenda.  Attorney General 

Schneiderman enthused that “there is no one who has done more for this cause” than Mr. 

Gore, who recently had been “traveling internationally, raising the alarm,” and “training 

climate change activists.”55  Equally embracing the public support of Mr. Gore, Attorney 

General Healey praised him for explaining so “eloquently just how important this is, this 

commitment that we make,” and she thanked him for his “inspiration” and 

“affirmation.”56  Virgin Islands Attorney General Walker hailed the former Vice 

President as one of his “heroes.”57   

 In an effort to legitimize what the attorneys general were doing, Mr. Gore 

cited perceived inaction by the federal government as the justification for action by the 

Green 20.  He observed that “our democracy’s been hacked . . . but if the Congress really 

would allow the executive branch of the federal government to work, then maybe this 

would be taken care of at the federal level.”58  Reading from the same script, Attorney 

General Schneiderman pledged that the Green 20 would “step into th[e] [legislative] 

52  Id. at App. 21.  
53  Id. at App. 24.    
54  Id. at App. 17. 
55  Id. at App. 13.  
56  Id. at App. 20. 
57  Id. at App. 23.   
58  Id. at App. 17. 
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breach” created by this alleged federal inaction.59  He then showed that his subpoena was 

a tool for achieving his political goals: 

We know that in Washington there are good people who want to do the 

right thing on climate change but everyone from President Obama on 

down is under a relentless assault from well-funded, highly aggressive and 

morally vacant forces that are trying to block every step by the federal 

government to take meaningful action.  So today, we’re sending a message 

that, at least some of us—actually a lot of us—in state government are 

prepared to step into this battle with an unprecedented level of 

commitment and coordination.60   

 

 Attorney General Schneiderman linked the coalition’s political efforts to 

his investigation of ExxonMobil, reminding the audience that he “had served a subpoena 

on ExxonMobil” to investigate “theories relating to consumer and securities fraud.”61  He 

also suggested that ExxonMobil faced a presumption of guilt in his office, arguing that 

ExxonMobil had been “using the best climate models” to determine “how fast the sea 

level is rising” and to “drill[] in places in the Arctic where they couldn’t drill 20 years 

ago” while telling “the public for years that there were no ‘competent models,’ . . . to 

project climate patterns, including those in the Arctic.”62  Attorney General 

Schneiderman went on to suggest there was something illegal in ExxonMobil’s alleged 

support for “organizations that put out propaganda denying that we can predict or 

measure the effects of fossil fuel on our climate, or even denying that climate change was 

happening.”63 

 Attorney General Healey was equally explicit in her prejudgment of 

ExxonMobil.  She stated that there was a “troubling disconnect between what Exxon 

59  Id. at App. 11. 
60  Id. at App. 12. 
61  Id. at App. 11. 
62  Id.  
63  Id.  
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knew, what industry folks knew, and what the company and industry chose to share with 

investors and with the American public.”64  Those conclusions were announced weeks 

before she even issued the CID to ExxonMobil.  

 The political motivations articulated by Attorneys General Schneiderman, 

Healey, and Walker, Mr. Gore, and the other press conference attendees struck a 

discordant note with those who rightfully expect government attorneys to conduct 

themselves in a neutral and unbiased manner.  The overtly political tone of the 

conference even prompted one reporter to ask whether the press conference and the 

investigations were “publicity stunt[s].”65 

 Even some members of the coalition were apprehensive about the 

expressly political focus of its ringleader.  Attorney General Schneiderman’s office 

circulated a draft set of “Principles” for the “Climate Coalition of Attorneys General” that 

included a “[p]ledge” to “work together” to enforce laws “that require progressive action 

on climate change.”66  Recognizing the overtly political nature of that pledge, an 

employee of the Vermont Attorney General’s Office wrote: “We are thinking that use of 

the term ‘progressive’ in the pledge might alienate some. How about ‘affirmative,’ 

‘aggressive,’ ‘forceful’ or something similar?”67 

C. In Closed-Door Meetings, the Green 20 Meet with Private Interests. 

 The impropriety of the statements made by Attorneys General 

Schneiderman and Healey and the other members of the Green 20 at the press conference 

is surpassed only by what is currently known about what they said behind closed doors. 

64  Id. at App. 20.    
65  Id. at App. 25.    
66 Ex. M at App. 127. 
67 Id. at App. 126. 
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 During the morning of the press conference, the attorneys general attended 

two presentations.  Those presentations were not announced publicly, and they were not 

open to the press or general public.  The identity of the presenters and the titles of the 

presentations, however, were later released by the State of Vermont in response to a 

request by a third party under that state’s Freedom of Information Act. 

 The first presenter was Peter Frumhoff, the Director of Science and Policy 

for the Union of Concerned Scientists.68  His subject was the “imperative of taking action 

now on climate change.”69 

 According to the Union of Concerned Scientists, those who do not share 

its views about climate change and responsive policy make it “difficult to achieve 

meaningful solutions to global warming.”70  It accuses “[m]edia pundits, partisan think 

tanks, and special interest groups” of being “contrarians,” who “downplay and distort the 

evidence of climate change, demand policies that allow industries to continue polluting, 

and attempt to undercut existing pollution standards.”71 

 Frumhoff has been targeting ExxonMobil since at least 2007.  In that year, 

Frumhoff contributed to a publication issued by the Union of Concerned Scientists, titled 

“Smoke, Mirrors, and Hot Air: How ExxonMobil Uses Big Tobacco’s Tactics to 

Manufacture Uncertainty on Climate Science.”72 This essay brainstormed strategies for 

“[p]utting the [b]rakes” on ExxonMobil’s alleged “[d]isinformation [c]ampaign” on 

climate change.73 

68  Ex. O at App. 138. 
69  Ex. E at App. 70.  
70    Ex. P at App. 146.  
71  Id. at App. 146–47.  
72  Ex. Q at App. 160, 163. 
73  Id. at App. 166. 
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 Matthew Pawa of Pawa Law Group, P.C., hosted the second presentation 

on the topic of “climate change litigation.”74  The Pawa Law Group, which boasts of its 

“role in launching global warming litigation,”75 previously sued ExxonMobil and sought 

to hold it liable for causing global warming.  That suit was dismissed because, as the 

court properly held, regulating greenhouse gas emissions is “a political rather than a legal 

issue that needs to be resolved by Congress and the executive branch rather than the 

courts.”76   

 Frumhoff and Pawa have sought for years to initiate and promote litigation 

against fossil fuel companies in the service of their political agenda and for private profit.  

In 2012, for example, Frumhoff organized and Pawa presented at a workshop entitled 

“Climate Accountability, Public Opinion, and Legal Strategies.”77  The workshop’s goal 

was to consider “the viability of diverse strategies, including the legal merits of targeting 

carbon producers (as opposed to carbon emitters) for U.S.-focused climate mitigation.”78 

 The 2012 workshop’s attendees discussed at considerable length 

“Strategies to Win Access to Internal Documents” of fossil fuel companies like 

ExxonMobil.79  Even then, “lawyers at the workshop” suggested that “a single 

sympathetic state attorney general might have substantial success in bringing key internal 

documents to light.”80  The conference’s attendees were “nearly unanimous” regarding 

“the importance of legal actions, both in wresting potentially useful internal documents 

from the fossil fuel industry and, more broadly, in maintaining pressure on the industry 

74  Ex. E at App. 70.  
75  Ex. S at App. 176. 
76  Ex. C at App. 41; see also Native Vill. of Kivalina v. ExxonMobil Corp., 663 F. Supp. 2d 863, 871–77 

(N.D. Cal. 2009), aff’d, 696 F.3d 849 (9th Cir. 2012).  
77  Ex. C at App. 30–31, 61, 63. 
78  Id. at App. 32–33. 
79  Id. at App. 40–41. 
80  Id. at App. 40. 
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that could eventually lead to its support for legislative and regulatory responses to global 

warming.”81 

 In January 2016, Pawa and a group of climate activists met at the 

Rockefeller Family Fund offices to discuss the “[g]oals of an Exxon campaign.”82  The 

goals included:  

 To establish in [the] public’s mind that Exxon is a corrupt 

institution that has pushed humanity (and all creation) toward 

climate chaos and grave harm.  

 To delegitimize [ExxonMobil] as a political actor.   

 To force officials to disassociate themselves from Exxon, their 

money, and their historic opposition to climate progress, for 

example by refusing campaign donations, refusing to take 

meetings, calling for a price on carbon, etc.   

 To drive divestment from Exxon.   

 To drive Exxon & climate into [the] center of [the] 2016 election 

cycle.83 

 The investigations by the New York and Massachusetts Attorneys General 

and the Green 20 press conference represented the culmination of Frumhoff and Pawa’s 

collective efforts to enlist state law enforcement officers to join them in a quest to silence 

political opponents, enact preferred policy responses to climate change, and obtain 

documents for private lawsuits. 

 The attorneys general in attendance at the press conference understood 

that the participation of Frumhoff and Pawa, if reported, could expose the private, 

financial, and political interests behind the announced investigations.  The day after the 

81  Id. at App. 56 (emphasis added). 
82  Ex. D at App. 67. 
83  Id.; see also Ex. U at App. 192–94. 
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conference, a reporter from The Wall Street Journal contacted Pawa.84  Before 

responding, Pawa dutifully asked Lemuel Srolovic, Chief of Attorney General 

Schneiderman’s Environmental Protection Bureau, “[w]hat should I say if she asks if I 

attended?”85  Mr. Srolovic—the Assistant Attorney General who had sent the New York 

subpoena to ExxonMobil in November 2015—encouraged Pawa to conceal from the 

press and the public the closed-door meetings.  He responded, “[m]y ask is if you speak 

to the reporter, to not confirm that you attended or otherwise discuss the event.”86 

 The press conference, the closed-door meetings with activists, and the 

activists’ long-standing desire to obtain ExxonMobil’s “internal documents” as part of a 

campaign to put “pressure on the industry,” inducing it to support “legislative and 

regulatory responses to global warming,”87 form the partisan backdrop against which the 

New York and Massachusetts investigations must be considered. 

D. The Green 20 Attempt to Conceal their Misuse of Power from the Public. 

 Recognizing the need to avoid public scrutiny, Attorneys General 

Schneiderman, Healey, and fifteen others entered into an agreement pledging to conceal 

their activities and communications in furtherance of their political agenda from the 

public.  In April and May of 2016, the Green 20 executed a so-called “Climate Change 

Coalition Common Interest Agreement,” which memorialized the twin goals of this illicit 

enterprise.88  The first goal listed in the agreement, “limiting climate change,” reflected 

the coalition’s focus on politics, not law enforcement.89  The second goal, “ensuring the 

dissemination of accurate information about climate change,” confirmed the coalition’s 

84  Ex. F at App. 80. 
85   Id.  
86  Id. 
87  Ex. C at App. 40, 56.  
88  Ex. V at App. 196–214.  
89  Id. at App. 196.  
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willingness to violate First Amendment rights to carry out its agenda.90  They appointed 

themselves as arbiters of what information is “accurate” as regards climate change and 

stood ready to use the full arsenal of law enforcement tools at their disposal against those 

who did not toe their party line. 

 To conceal communications concerning this unconstitutional enterprise 

from public disclosure, the signatories agreed to maintain the confidentiality of their 

communications by pledging that, “unless required by law,” the parties “shall . . . refuse 

to disclose” any “(1) information shared in organizing a meeting of the Parties on March 

29, 2016, (2) information shared at and after the March 29 meeting . . . and (3) 

information shared after the execution of this Agreement.”91  The common interest 

agreement stifles not only public debate about the motivations and legality of the Green 

20, but also prevents the public from learning of the political genesis of the Green 20. 

E. The Attorneys General of Other States Condemn the Green 20’s 

Investigations. 

 The overtly political nature of the March 29 press conference drew a swift 

and sharp rebuke from other state attorneys general who criticized the Green 20 for using 

the power of law enforcement as a tool to muzzle dissent and discussions about climate 

change.  The attorneys general of Alabama and Oklahoma stated that “scientific and 

political debate” “should not be silenced with threats of criminal prosecution by those 

who believe that their position is the only correct one and that all dissenting voices must 

therefore be intimidated and coerced into silence.”92  They emphasized that “[i]t is 

90  Id.  
91  Id. at App. 196–97  
92  Ex. X at App. 225.  
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inappropriate for State Attorneys General to use the power of their office to attempt to 

silence core political speech on one of the major policy debates of our time.”93   

 The Louisiana Attorney General similarly observed that “[i]t is one thing 

to use the legal system to pursue public policy outcomes; but it is quite another to use 

prosecutorial weapons to intimidate critics, silence free speech, or chill the robust 

exchange of ideas.”94  Likewise, the Kansas Attorney General questioned the 

“‘unprecedented’” and “strictly partisan nature of announcing state ‘law enforcement’ 

operations in the presence of a former vice president of the United State[s] who, 

presumably [as a private citizen], has no role in the enforcement of the 17 states’ 

securities or consumer protection laws.”95  The West Virginia Attorney General criticized 

the attorneys general for “abusing the powers of their office” and stated that the desire to 

“eliminate fossil fuels . . . should not be driving any legal activity” and that it was 

improper to “use the power of the office of attorney general to silence [] critics.”96 

 In addition, on June 15, 2016, attorneys general from thirteen states wrote 

a letter to their “Fellow Attorneys General,” in which they explained that the Green 20’s 

effort “to police the global warming debate through the power of the subpoena is a grave 

mistake” because “[u]sing law enforcement authority to resolve a public policy debate 

undermines the trust invested in our offices and threatens free speech.”97  The thirteen 

attorneys further described the Green 20’s investigations as “far from routine” because 

(i) they “target[] a particular type of market participant,” namely fossil fuel companies; 

(ii) the Green 20 had aligned itself “with the competitors of [its] investigative targets”; 

93  Id. 
94  Ex. Y at App. 227.  
95  Ex. QQ at App. 435.   
96  Ex. RR at App. 438–39. 
97  Ex. SS at App. 444. 
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and (iii) “the investigation implicates an ongoing public policy debate.”98  In conclusion, 

they asked their fellow attorneys general to “[s]top policing viewpoints.”99 

 The actions of Defendants and their Green 20 allies caught the eye of 

Congress.  The Committee on Science, Space, and Technology of the United States 

House of Representatives launched an inquiry into the investigations undertaken by the 

Green 20.100  That committee was “concerned that these efforts [of the Green 20] to 

silence speech are based on political theater rather than legal or scientific arguments, and 

that they run counter to an attorney general’s duty to serve as the guardian of the legal 

rights of the citizens and to assert, protect, and defend the rights of the people.”101  

Perceiving a need to provide “oversight” of what it described as “a coordinated attempt to 

attack the First Amendment rights of American citizens,” the Committee requested the 

production of certain records and information from the attorneys general.102  The 

attorneys general have thus far refused to voluntarily cooperate with the inquiry.103 

 After Attorney General Schneiderman refused to turn over documents 

requested by the House Committee and criticized its “unfounded claims about the 

NYOAG’s motives,”104 the House Committee issued subpoenas to Attorney General 

Schneiderman, Attorney General Healey, and eight environmental organizations in order 

to “obtain documents related to coordinated efforts to deprive companies, nonprofit 

organizations, scientists and scholars of their First Amendment rights.”105  It further 

98  Id. 
99  Id. at App. 447. 
100  Ex. Z at App. 229. 
101  Id. (internal quotation marks omitted). 
102  Id. at App. 232.  
103  See, e.g., Ex. TT at App. 449; Ex. UU at App. 453.  
104  Ex. AA at App. 237.   
105  Ex. BB at App. 240. 
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criticized the attorneys general for “hav[ing] appointed themselves to decide what is valid 

and what is invalid regarding climate change.”106   

 Several senators have urged United States Attorney General Loretta Lynch 

to confirm that the Department of Justice is not investigating, and will not investigate, 

United States citizens or corporations on the basis of their views on climate change.107  

The senators observed that the Green 20’s investigations “provide disturbing 

confirmation that government officials at all levels are threatening to wield the sword of 

law enforcement to silence debate on climate change.”108  The letter concluded by asking 

Attorney General Lynch to explain the steps she is taking “to prevent state law 

enforcement officers from unconstitutionally harassing private entities or individuals 

simply for disagreeing with the prevailing climate change orthodoxy.”109  

F. The Subpoena and the CID Reflect the Improper Political Objectives of the 

Green 20 Coalition. 

 The twin goals of the Green 20—advancing a political agenda and 

trammeling constitutional rights in the process—are fully reflected in the subpoena and 

the CID. 

The New York Subpoena 

 Attorney General Schneiderman is authorized to issue a subpoena only if 

(i) there is “some factual basis shown to support the subpoena”;110 and (ii) the 

information sought “bear[s] a reasonable relation to the subject matter under investigation 

and the public purpose to be served.”111  Neither standard is met here. 

106  Id. 
107  Ex. DD at App. 248.  
108  Id.  
109  Id.  
110  Napatco, Inc. v. Lefkowitz, 43 N.Y.2d 884, 885–86 (1978). 
111  Myerson v. Lentini Bros. Moving & Storage Co., 33 N.Y.2d 250, 256 (1973). 
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 The New York subpoena purports to investigate whether ExxonMobil 

violated New York State Executive Law Article 5, Section 63(12), General Business Law 

Article 22-A or 23-A and “any related violation, or any matter which the Attorney 

General deems pertinent thereto.”112  These statutes have at most a six-year limitations 

period.113 

 During the six-year limitations period, however, ExxonMobil made no 

statements that could give rise to fraud as alleged in the subpoena.  For more than a 

decade, ExxonMobil has publicly acknowledged that climate change presents significant 

risks that could affect its business.  For example, ExxonMobil’s 2006 Corporate 

Citizenship Report recognized that “the risk to society and ecosystems from rising 

greenhouse gas emissions could prove to be significant” and reasoned that “strategies that 

address the risk need to be developed and implemented.”114  In addition, in 2002, 

ExxonMobil, along with three other companies, helped launch the Global Climate and 

Energy Project at Stanford University, which has a mission of “conduct[ing] fundamental 

research on technologies that will permit the development of global energy systems with 

significantly lower greenhouse gas emissions.”115 

 ExxonMobil has also discussed these risks in its public SEC filings.  For 

example, in its 2006 10-K, ExxonMobil stated that “laws and regulations related to . . . 

risks of global climate change” “have been, and may in the future” continue to impact its 

operations.116  Similarly, in its 2015 10-K, ExxonMobil noted that the “risk of climate 

112  Ex. EE at App. 251.  
113  See, e.g., State ex rel. Spitzer v. Daicel Chem. Indus., Ltd.,840 N.Y.S.2d 8, 11–12 (1st Dep’t 2007); 

Podraza v. Carriero, 630 N.Y.S.2d 163, 169 (4th Dep’t 1995); State v. Bronxville Glen I Assocs., 581 

N.Y.S.2d 189, 190 (1st Dep’t 1992). 
114  Ex. H at App. 103. 
115  Ex. FF at App. 270.  
116  Ex. GG at App. 277–78.  
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change” and “current and pending greenhouse gas regulations” may increase its 

“compliance costs.”117  Long before the six-year statute of limitations period, 

ExxonMobil disclosed and acknowledged the risks that supposedly gave rise to Attorney 

General Schneiderman’s investigation. 

 Notwithstanding that six-year limitations period and the absence of any 

conduct within that timeframe that could give rise to a statutory violation, the document 

requests in the subpoena span 39 years and extend to nearly every document ExxonMobil 

has ever created that in any way concerns climate change.  For example, the subpoena 

demands “[a]ll Documents and Communications” from 1977 to the present, 

“[c]oncerning any research, analysis, assessment, evaluation, modelling or other 

consideration performed by You, on Your behalf, or with funding provided by You 

Concerning the causes of Climate Change.”118 

 The subpoena includes 10 other similarly sweeping requests, such as (i) a 

demand for all documents and communications that ExxonMobil has produced since 

1977 relating to “the impacts of Climate Change”; and (ii) exemplars of all 

“advertisements, flyers, promotional materials, and informational materials of any type” 

that ExxonMobil has produced in the last 11 years concerning climate change.119  Other 

requests target Attorney General Schneiderman’s perceived political opponents in the 

climate change debate by demanding ExxonMobil’s communications with trade 

associations and industry groups that seek to promote oil and gas interests.120   

117  Ex. HH at App. 284. 
118  Ex. II at App. 257–58 (Request No. 1). 
119  Id. at App. 258–59 (Request Nos. 2, 8).  
120  Id. at App. 258 (Request No. 6). 
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 In response to some of these requests, ExxonMobil asserted First 

Amendment privileges, including in connection with ExxonMobil scientists’ participation 

in non-profit research organizations. 

 Moreover, almost all of the sweeping demands in the subpoena reach far 

beyond conduct bearing any connection to the State of New York.  Ten of the eleven 

document requests make blanket demands for all of ExxonMobil’s documents or 

communications on a broad topic, with no attempt to restrict the scope of production to 

documents or communications having any connection to New York.121  Only two of the 

requests even mention New York.122  And, while the subpoena seeks ExxonMobil’s 

communications with five named organizations, only one of them is based in New 

York.123 

The Massachusetts CID  

 The CID was served by Attorney General Healey on ExxonMobil’s 

registered agent in Suffolk County, Massachusetts, on April 19, 2016.  According to the 

CID, there is “a pending investigation concerning [ExxonMobil’s] potential violations of 

[Mass. Gen. Laws] ch. 93A, § 2.”124  That statute prohibits “unfair or deceptive acts or 

practices” in “trade or commerce”125 and has a four-year statute of limitations.126  The 

CID specifies two types of transactions under investigation: ExxonMobil’s (i) “marketing 

and/or sale of energy and other fossil fuel derived products to consumers in the 

Commonwealth,” and (ii) “marketing and/or sale of securities” to Massachusetts 

121  Id. at App. 258–59 (Request Nos. 1, 10).  
122  Id. at App. 259 (Request Nos. 9, 11). 
123  Id. at App. 258 (Request No. 6). 
124  Id. at App. 286.  
125  Mass. Gen. Laws ch. 93A, §2(a).  
126  Mass. Gen. Laws ch. 260, § 5A. 
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investors.127  The requested documents pertain largely to information related to climate 

change in the possession of ExxonMobil in Texas where it is headquartered and 

maintains its principal place of business.   

 ExxonMobil could not have committed the possible offenses that the CID 

purports to investigate for at least two reasons.  First, at no point during the past five 

years—more than one year before the limitations period began—has ExxonMobil (i) sold 

fossil fuel derived products to consumers in Massachusetts, or (ii) owned or operated a 

single retail store or gas station in the Commonwealth.128  Second, ExxonMobil has not 

sold any form of equity to the general public in Massachusetts since at least 2011, which 

is also well beyond the limitations period.129  In the past decade, ExxonMobil has sold 

debt only to underwriters outside the Commonwealth, and ExxonMobil did not market 

those offerings to Massachusetts investors.130 

 The CID’s focus on events, activities, and records outside of 

Massachusetts is demonstrated by the items it demands that ExxonMobil search for and 

produce.  For example, the CID demands documents that relate to or support 11 specific 

statements.131  None of those statements were made in Massachusetts.132  The CID also 

seeks ExxonMobil’s communications with 12 named organizations,133 but only one of 

these organizations has an office in Massachusetts and ExxonMobil’s communications 

127  Ex. II at App. 86.  
128  Any service station that sells fossil fuel derived products under an “Exxon” or “Mobil” banner is 

owned and operated independently.  In addition, distribution facilities in Massachusetts, including 

Everett Terminal, have not sold products to consumers during the limitations period. 
129  Ex. JJ at App. 317.  
130  Id.  This is subject to one exception.  During the limitations period, ExxonMobil has sold short-term, 

fixed-rate notes, which mature in 270 days or less, to institutional investors in Massachusetts, in 

specially exempted commercial paper transactions.  Id.; see Mass. Gen. Laws ch. 110A, § 402(a)(10); 

see also 15 U. S. C. § 77c(a)(3).   
131  Ex. II at App. 299–300 (Request Nos. 8–11).  
132  Id. (Request Nos. 8–11).  
133  Id. at App. 298 (Request No. 5).  
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with the other 11 organizations likely occurred outside of Massachusetts.  Finally, the 

CID requests all documents and communications related to ExxonMobil’s publicly issued 

reports, press releases, and Securities and Exchange Commission (“SEC”) filings, which 

were issued outside of Massachusetts,134 and all documents and communications related 

to ExxonMobil’s climate change research, which also occurred outside of 

Massachusetts.135 

 The absence of any factual basis for investigating ExxonMobil’s alleged 

fraud is glaring, particularly in light of the heavy burden imposed by the CID.  Spanning 

25 pages and containing 38 broadly worded document requests, the CID unreasonably 

demands production of essentially any and all communications and documents relating to 

climate change that ExxonMobil has produced or received over the last 40 years.  For 

example, the CID requests all documents and communications “concerning Exxon’s 

development, planning, implementation, review, and analysis of research efforts to study 

CO2 emissions . . . and the effects of these emissions on the Climate” since 1976 and all 

documents and communications concerning “any research, study, and/or evaluation by 

ExxonMobil and/or any other fossil fuel company regarding the Climate Change 

Radiative Forcing Effect of” methane since 2010.136  It also requests all documents and 

communications concerning papers and presentations given by ExxonMobil scientists 

since 1976137 and demands production of ExxonMobil’s climate change related speeches, 

public reports, press releases, and SEC filings over the last 20 years.138  Moreover, it fails 

134  Id. at App. 301–03  (Request Nos. 15–16, 19, 22).  
135  Id. at App. 297–98, 300–03  (Request Nos. 1–4, 14, 17, 22).  
136  Id. at App. 297, 302 (Request Nos. 1, 17).  
137  Id. at App. 297–98.  (Request Nos. 2–4).  
138  Id. at App. 299 (Request No. 8 (all documents since April 1, 1997)); id. at App. 302–03 (Request No. 

22 (all documents since 2006)); id. at App. 299–302 (Request Nos. 9–12, 14–16, 19 (all documents 

since 2010)).  The CID also demands the testimony of ExxonMobil officers, directors, or managing 
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to reasonably describe several categories of documents by, for example, requesting 

documents related to ExxonMobil’s “awareness,” “internal consideration,” and “decision 

making” with respect to certain climate change matters.139   

 The CID’s narrower requests, however, are in some instances more 

troubling than its overly broad ones.  They appear to target groups simply because they 

hold views with which Attorney General Healey disagrees.  All 12 of the organizations 

that ExxonMobil is directed to produce its communications with have been identified by 

environmental advocacy groups as opposing policies in favor of addressing climate 

change or disputing the science in support of climate change.140  The CID also targets 

statements that are not in accord with the Green 20’s preferred views on climate change.  

These include statements of pure opinion on policy, such as the suggestion that “[i]ssues 

such as global poverty [are] more pressing than climate change, and billions of people 

without access to energy would benefit from oil and gas supplies.”141 

G. Attorney General Schneiderman Shifts Investigative Theories in a Search for 

Leverage over ExxonMobil in a Public Policy Debate. 

 After receiving Attorney General Schneiderman’s subpoena, ExxonMobil 

made a good-faith effort to comply with his request for information about its climate 

change research in the 1970s and 1980s.  ExxonMobil provided his office with well over 

one million pages of documents, at substantial cost to the Company, with the expectation 

that a fair and impartial investigation would be conducted.  Less than a month ago, and 

well after ExxonMobil commenced this action against Attorney General Healey, the 

agents who can testify about a variety of subjects, including “[a]ll topics covered” in the CID.  Id. at 

App. 306   (Schedule B).  
139  Id. at App. 298–99, 302 (Request Nos. 7–8, 18). 
140   See, e.g., Ex. VV at App. 455–57. 
141   See, e.g., Ex. II at App. 299–300 (Request No. 9). 
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spokesman for Attorney General Schneiderman stated that ExxonMobil’s “historic 

climate change research” was no longer “the focus of this investigation.”142 

 Rather than close the investigation, however, Attorney General 

Schneiderman simply unveiled another theory.  As he explained in a lengthy interview 

published in The New York Times, Attorney General Schneiderman now focused on the 

so-called “stranded assets theory.”  His office intended to examine whether ExxonMobil 

had overstated its oil and gas reserves and assets by not accounting for “global efforts to 

address climate change” that might require it in the future “to leave enormous amounts of 

oil reserves in the ground”—i.e., cause the assets to be “stranded.”143  Without offering—

or possessing—any supporting evidence whatsoever, Attorney General Schneiderman 

inappropriately opined that there “may be massive securities fraud” at ExxonMobil based 

on its estimation of proved reserves and the valuation of its assets.144 

 Attorney General Schneiderman has directed ExxonMobil to begin 

producing documents on its estimation of oil and gas reserves, and ExxonMobil has 

engaged in a dialogue with his office about that request.  It is now apparent that Attorney 

General Schneiderman is simply searching for a legal theory, however flimsy, that will 

allow him to pressure ExxonMobil on the policy debate over climate change.  With the 

filing of this lawsuit, ExxonMobil is challenging what has now been revealed as a 

manifestly improper investigation being conducted in bad faith. 

142  Ex. KK at App. 321.  
143  Ex. MM at App. 351. 
144  Id.  
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H. An Investigation of ExxonMobil’s Reporting of Oil and Gas Reserves and 

Assets Is a Thinly Veiled Pretext. 

 Attorney General Schneiderman’s decision to investigate ExxonMobil’s 

reserves estimates under a stranded asset theory is particularly egregious because it 

cannot be reconciled with binding regulations issued by the SEC, which apply strict 

guidelines to the estimation of proved reserves. 

 Those regulations prohibit companies like ExxonMobil from considering 

the impact of future regulations when estimating reserves.  To the contrary, they require 

ExxonMobil to calculate its proved reserves in light of “existing economic conditions, 

operating methods, and government regulations.”145  The SEC adopted that definition of 

proved reserves as part of its efforts to provide investors with a “comprehensive 

understanding of oil and gas reserves, which should help investors evaluate the relative 

value of oil and gas companies.”146  The SEC’s definition of proved oil and gas reserves 

thus reflects its reasoned judgment about how best to supply investors with information 

about the relative value of energy companies, as well as its balancing of competing 

priorities, such as the agency’s desire for comprehensive disclosures, that are not unduly 

burdensome, and which investors can easily compare.  Attorney General Schneiderman’s 

theory of “massive securities fraud” in ExxonMobil’s reported reserves cannot be 

reconciled with binding SEC regulations about how those reserves must be reported. 

 The same rationale applies to Attorney General Schneiderman’s purported 

investigation of the impairment of ExxonMobil’s assets.  The SEC recognizes as 

authoritative the accounting standards issued by the Financial Accounting Standards 

145  Modernization of Oil & Gas Reporting, SEC Release No. 78, File No. S7-15-08, 2008 WL 5423153, at 

*66 (Dec. 31, 2008) (emphasis added). 
146  Id. at *1.  
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Board (“FASB”).147  The FASB’s  rules concerning the impairment of assets require 

ExxonMobil to “incorporate [its] own assumptions” about future events when deciding 

whether its assets are impaired.148  Contravening those rules, the Attorney General’s 

theory requires that ExxonMobil adopt his assumptions about the likelihood of possible 

future climate change regulations and then incorporate those assumptions into its 

determination of whether an asset has been impaired.  Attorney General Schneiderman 

cannot hold ExxonMobil liable for complying with federal law. 

 Attorney General Healey’s investigation also purports to encompass the 

same unsound theory of fraud.149  The decision to embrace this theory speaks volumes 

about the pretextual nature of the investigations being conducted by Attorneys General 

Schneiderman and Healey.  To read the relevant SEC rules is to understand why 

ExxonMobil may not account for future climate change regulations when calculating its 

proved reserves.  And to read the applicable accounting standards is to understand why it 

is impermissible for the Attorneys General to impose their assumptions about the 

financial impact of possible future climate change regulations on companies that are 

required to develop their own independent assumptions.  The Attorneys General’s claims 

that they are conducting a bona fide investigation premised on ExxonMobil’s supposed 

failure to account for the Attorneys Generals’ expectations regarding the financial impact 

of future regulations thus cannot be taken seriously.  Their true objectives are clear: to 

147  See Commission Statement of Policy Reaffirming the Status of the FASB as a Designated Private-

Sector Standard Setter, 68 Fed. Reg. 23,333–401 (May 1, 2003). 
148  See FASB Accounting Standards Codification 360-10-35-30; see also Statement of Financial 

Accounting Standards No. 144 ¶ 17. 
149  Ex. NN at App. 367, 372; Opp’n. of Att’y Gen. Maura Healey to Pl. Exxon Mobil Corp.’s Mot. for 

Prelim. Inj. at 8, ExxonMobil v. Healey, No. 4:16-cv-00469-K (N.D. Tex. Aug. 8, 2016) (Dkt. No. 43) 

(“If substantial portions of Exxon’s vast fossil fuel reserves are unable to be burned due to carbon 

dioxide emissions limits put in place to stabilize global average temperature, those assets—valued in 

the billions—will be stranded, placing shareholder value at risk.”). 
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fish indiscriminately through ExxonMobil’s records with the hope of finding some 

violation of some law that one of them might be empowered to enforce, or otherwise to 

harass ExxonMobil into endorsing the Green 20’s policy views regarding how the United 

States should respond to climate change.   

 The desire of Attorneys General Schneiderman and Healey to impose 

liability on ExxonMobil for complying with SEC disclosure requirements, and the 

accounting methodologies incorporated in them, would create a direct conflict with 

federal law.  Even if the New York or Massachusetts Attorneys General were to seek 

only to layer additional disclosure requirements beyond those imposed by the SEC, this 

would frustrate, and pose an obstacle to, Congress’s and the SEC’s efforts to create a 

uniform market for securities and provide consistent metrics by which investors can 

measure oil and gas companies on a relative basis. 

I. ExxonMobil Files Suit to Protect its Rights. 

 ExxonMobil has challenged members of the Green 20 for violating its 

constitutional rights.  Attorney General Walker issued a subpoena to ExxonMobil on 

March 15, 2016.150  ExxonMobil responded by seeking a declaratory judgment that 

Attorney General Walker’s subpoena was illegal and unenforceable because it violated 

ExxonMobil’s rights under the United States and Texas constitutions.151   

150  Ex. WW at App. 459–77. 
151  Ex. LL at App. 323–49. 
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 The Attorneys General of Texas and Alabama intervened in that action in 

an effort to protect the constitutional rights of their citizens.  They criticized Attorney 

General Walker for undertaking an investigation “driven by ideology, and not law.”152   

The Texas Attorney General called Attorney General Walker’s purported investigation “a 

fishing expedition of the worst kind” and recognized it as “an effort to punish Exxon for 

daring to hold an opinion on climate change that differs from that of radical 

environmentalists.”153  The Alabama Attorney General echoed those sentiments, stating 

that the pending action in Texas “is more than just a free speech case.  It is a battle over 

whether a government official has a right to launch a criminal investigation against 

anyone who doesn’t share his radical views.”154  

 On June 30, 2016, Attorney General Walker and ExxonMobil entered into 

a joint stipulation of dismissal, whereby the Attorney General agreed to withdraw his 

subpoena and ExxonMobil agreed to withdraw its litigation challenging the subpoena.    

 ExxonMobil commenced this action on June 15, 2016, seeking a 

preliminary injunction from this Court that would bar Attorney General Healey from 

enforcing the CID.  In an attempt to defend Attorney General Healey’s constitutionally 

infirm CID, Attorney General Schneiderman, along with other attorneys general, filed an 

amicus brief on August 8, 2016.155  They argued that Attorney General Healey has a 

152  Ex. OO at App. 395. 
153  Ex. CC at App. 244–45. 
154  Ex. W at App. 216.  
155  Mem. of Law for Amici Curiae States of Maryland, New York, Illinois, Iowa, Maine, Minnesota, 

Mississippi, New Mexico, Oregon, Rhode Island, Vermont, Washington, and the District of Columbia 

and the U.S. Virgin Islands in Support of Def.’s Mot. to Dismiss and in Opp’n. to Pl.’s Motion for a 

Prelim. Inj. at 1, Exxon Mobil Corp. v. Healey, No. 4:16-CV-469-K (N.D. Tex. Aug. 8, 2016) (Dkt. 

No. 47). 
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“compelling interest in the traditional authority” of her office “to investigate and combat 

violations of state law.”156 

 Recognizing that there was nothing “traditional” about Attorney General 

Healey’s use of state power, attorneys general from eleven states filed an amicus brief in 

support of ExxonMobil’s preliminary injunction motion.157  “As chief legal officers” of 

their respective states, they explained that their investigative power “does not include the 

right to engage in unrestrained, investigative excursions to promulgate a social ideology, 

or chill the expression of points of view, in international policy debates.”158  As a result, 

they noted that “[u]sing law enforcement authority to resolve a public policy debate 

undermines the trust invested in our offices and threatens free speech.”159  They 

concluded, “Regrettably, history is embroiled with examples where the legitimate 

exercise of law enforcement is soiled with political ends rather than legal ones. 

Massachusetts seeks to repeats that unfortunate history. That the statements and workings 

of the ‘AG’s United for Clean Power’ are entirely one-sided, and target only certain 

participants in the climate change debate, speaks loudly enough.”160 

 ExxonMobil’s motion for a preliminary injunction against Attorney 

General Healey has been briefed and argued and is now submitted before this Court. 

THE SUBPOENA AND CID VIOLATE EXXONMOBIL’S RIGHTS 

 The facts recited above demonstrate the pretextual nature of the stated 

reasons for the investigations conducted by Attorneys General Schneiderman and Healey.  

156  Id. 
157  Br. of Texas, Louisiana, South Carolina, Alabama, Michigan, Arizona, Wisconsin, Nebraska, 

Oklahoma, Utah, and Nevada as Amici Curiae in Supp. of Pl.’s Mot. for Prelim. Inj. at Attachment 2, 

Exxon Mobil Corp. v. Healey, No. 4:16-CV-469-K (N.D. Tex. Sept. 8, 2016) (Dkt. No. 63). 
158  Id. at 1. 
159  Id. 
160  Id. at 9. 
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The statements Attorneys General Schneiderman and Healey made at the press 

conference and after, the climate change coalition common interest agreement, and 

recently released emails reveal the improper purpose of the investigations: to change the 

political calculus surrounding the debate about policy responses to climate change by 

(1) targeting speech that the Attorneys General perceive to support political perspectives 

on climate change that differ from their own, and (2) exposing ExxonMobil’s documents 

that may be politically useful to climate activists. 

 The pretextual character of the investigations is brought into sharp relief 

when the scope of the subpoena and the CID—which demand nearly 40 years of 

records—are contrasted with the, at most, six-year limitations periods of the statutes that 

purportedly authorize the investigations. 

 Neither Attorney General Schneiderman nor Attorney General Healey 

(nor, indeed, any other public official) may use the power of the state to prescribe what 

shall be orthodox in matters of public concern.  By deploying the law enforcement 

authority of their offices to target one side of a political debate, their actions violated—

and continue to violate—the First Amendment. 

 It follows from the political character of the subpoena and the CID and 

their remarkably broad scope that they also violate the Fourth Amendment.  Their 

burdensome demands for irrelevant records violate the Fourth Amendment’s 

reasonableness requirement, as well as its prohibition on fishing expeditions.  Indeed, the 

evolving justifications for the New York and Massachusetts inquiries confirm that they 

are investigations driven by the identity of the target, not any good faith belief that a law 

was broken. 
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 The investigations also fail to meet the requirements of due process.  

Attorneys General Schneiderman and Healey have publicly declared not only that they 

believe ExxonMobil and other fossil fuel companies pose an existential risk to the planet, 

but also the improper purpose of their investigations: to silence ExxonMobil’s voice in 

the public debate regarding climate change and to pressure ExxonMobil to support 

polices the Attorneys General favor.  Even worse, Attorney General Schneiderman has 

publicly accused ExxonMobil of engaging in a “massive securities fraud” without any 

basis whatsoever, and Attorney General Healey declared, before her investigation even 

began, that she knew how it would end: with a finding that ExxonMobil violated the 

law.161  The improper political bias that inspired the New York and Massachusetts 

investigations disqualifies Attorneys General Schneiderman and Healey from serving as 

the disinterested prosecutors required by the Constitution.   

 In the rush to fill what Attorney General Schneiderman described as a 

“[legislative] breach” in Congress regarding climate change, both he and Attorney 

General Healey have also openly and intentionally infringed on Congress’s powers to 

regulate interstate commerce.  Their investigations seek to regulate speech and conduct 

that occur almost entirely outside of New York and Massachusetts.  Where a state seeks 

to regulate and burden out-of-state speech, as the subpoena and the CID do here, the state 

improperly encroaches on Congress’s exclusive authority to regulate interstate commerce 

and violates the Dormant Commerce Clause. 

 Attorneys General Schneiderman and Healey’s new focus on 

ExxonMobil’s reporting of proved reserves and assets is equally impermissible.  They 

seek to hold ExxonMobil liable for not taking into account possible future regulations 

161  Ex. B at App. 20–21. 
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concerning climate change and carbon emissions when estimating proved reserves and 

reporting assets.  But that theory cannot be reconciled with the SEC’s requirement that 

ExxonMobil calculate its proved reserves based only on “existing” regulations, not future 

regulations.  This facet of the investigation, therefore, impermissibly conflicts with, and 

poses an obstacle to, the goals and purposes of federal law.  That conflict is also present 

in the Attorneys General’s investigation of how ExxonMobil determines under binding 

accounting rules whether an asset has become impaired. 

 The subpoena and the CID also constitute an abuse of process because 

they were issued for the improper purposes described above. 

 ExxonMobil asserts the claims herein based on the facts available to it in 

the public record from, among other things, press accounts and freedom of information 

requests made by third parties.  ExxonMobil anticipates that discovery from Attorneys 

General Schneiderman and Healey, as well as third parties, will reveal substantial 

additional evidence in support of its claims. 

EXXONMOBIL HAS BEEN INJURED BY THE SUBPOENA AND THE CID 

 The subpoena and the CID have injured, are injuring, and will continue to 

injure ExxonMobil. 

 ExxonMobil is an active participant in the policy debate about potential 

responses to climate change.  It has engaged in that debate for decades, participating in 

the Intergovernmental Panel on Climate Change since its inception and contributing to 

every report issued by the organization since 1995.  Since 2009, ExxonMobil has 

publicly advocated for a carbon tax as its preferred method to regulate carbon 

emissions.  Proponents of a carbon tax on greenhouse gas emissions argue that increasing 
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taxes on carbon can “level the playing field among different sources of energy.”162  While 

Attorneys General Schneiderman and Healey and the other members of the Green 20 are 

entitled to disagree with ExxonMobil’s position, no member of that coalition is entitled to 

silence or seek to intimidate one side of that discussion (or the debate about any other 

important public issue) through the issuance of baseless and burdensome subpoenas.  

ExxonMobil intends—and has a constitutional right—to continue to advance its 

perspective in the national discussions over how best to respond to climate change.  Its 

right to do so should not be violated through this exercise of government power. 

 As a result of the improper and politically motivated investigations 

launched by Attorneys General Schneiderman and Healey, ExxonMobil has suffered, 

now suffers, and will continue to suffer violations of its rights under the First, Fourth, and 

Fourteenth Amendments to the United States Constitution and under Sections Eight, 

Nine, and Nineteen of Article One of the Texas Constitution.  Attorneys General 

Schneiderman’s and Healey’s actions also violate Articles One and Six of the United 

States Constitution and constitute an abuse of process under common law. 

 Acting under the laws, customs, and usages of New York and 

Massachusetts, Attorneys General Schneiderman and Healey have subjected 

ExxonMobil, and are causing ExxonMobil to be subjected, to the deprivation of rights, 

privileges, and immunities secured by the United States Constitution and the Texas 

Constitution.  ExxonMobil’s rights are made enforceable against Attorneys General 

Schneiderman and Healey, who are acting under the color of law, by Article One, Section 

Eight of the United States Constitution, and the Due Process Clause of Section 1 of the 

Fourteenth Amendment to the United States Constitution, all within the meaning and 

162  Ex. PP at App. 402.   
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contemplation of 42 U.S.C. § 1983, and by Sections Eight, Nine, and Nineteen of Article 

One of the Texas Constitution. 

 Absent relief, Attorneys General Schneiderman and Healey will continue 

to deprive ExxonMobil of these rights, privileges, and immunities. 

 In addition, ExxonMobil is threatened with further imminent injury that 

will occur if it is forced to choose between conforming its constitutionally protected 

speech to Attorneys General Schneiderman and Healey’s shared political views or 

exercising its rights and risking sanctions and prosecution. 

 The subpoena and the CID also threaten ongoing imminent injury to 

ExxonMobil because they subject ExxonMobil to an unreasonable search in violation of 

the Fourth Amendment.  Complying with this unreasonably burdensome and unwarranted 

fishing expeditions would require ExxonMobil to collect, review, and produce millions 

more documents, and would cost millions of dollars.   

 If ExxonMobil’s request for injunctive relief is not granted, and Attorneys 

General Schneiderman and Healey are permitted to persist in their investigations, then 

ExxonMobil will suffer these imminent and irreparable harms.  ExxonMobil has no 

adequate remedy at law for the violation of its constitutional rights. 

CAUSES OF ACTION 

A. First Cause of Action: Conspiracy 

 ExxonMobil repeats and realleges paragraphs 1 through 104 above as if 

fully set forth herein. 

 The facts set forth herein demonstrate that, acting under color of state law, 

Attorneys General Schneiderman and Healey have agreed with each other, and with 

others known and unknown, to deprive ExxonMobil of rights secured by the law to all, 
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including those guaranteed by the First, Fourth, and Fourteenth Amendments to the 

United States Constitution, as well as Sections Eight, Nine, and Nineteen of Article One 

of the Texas Constitution. 

 In furtherance of these objectives, Attorneys General Schneiderman and 

Healey have, among other things, issued the unlawful subpoena and CID and entered the 

common interest agreement described above at paragraphs 52–53.  The subpoena and 

CID were issued without having a good faith basis for conducting any investigation, and 

with the ulterior motive of preventing ExxonMobil from enjoying and exercising its 

rights protected by the First, Fourth, and Fourteenth Amendments to the United States 

Constitution, as well as Sections Eight, Nine, and Nineteen of Article One of the Texas 

Constitution. 

 ExxonMobil has been damaged, and has been deprived of its rights under 

the United States and Texas Constitutions, as a proximate result of the unlawful 

conspiracy entered into by Attorneys General Schneiderman and Healey.  The conduct of 

Attorneys General Schneiderman and Healey therefore violates both 42 U.S.C. § 1985 

and the Texas common law. 

B. Second Cause of Action: Violation of ExxonMobil’s First and Fourteenth 

Amendment Rights 

 ExxonMobil repeats and realleges paragraphs 1 through 104 above as if 

fully set forth herein. 

 The focus of the subpoena and the CID on one side of a policy debate—in 

an apparent effort to silence, intimidate, and deter those possessing a particular viewpoint 

from participating in that debate—contravenes, and any effort to enforce the subpoena or 

CID would further contravene, the rights provided to ExxonMobil by the First 
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Amendment to the United States Constitution, made applicable to the State of New York 

and the Commonwealth of Massachusetts by the Fourteenth Amendment, and by Section 

Eight of Article One of the Texas Constitution. 

 The subpoena and the CID are impermissible viewpoint-based restrictions 

on speech, and they burden ExxonMobil’s political speech.  Attorneys General 

Schneiderman and Healey issued the subpoena and the CID based on their disagreement 

with ExxonMobil regarding how the United States should respond to the risks of climate 

change.  And even if the subpoena and the CID had not been issued for that illegal 

purpose, they would still violate the First Amendment, because they burden 

ExxonMobil’s political speech without being substantially related to any compelling 

governmental interest. 

C. Third Cause of Action: Violation of ExxonMobil’s Fourth and Fourteenth 

Amendment Rights 

 ExxonMobil repeats and realleges paragraphs 1 through 104 above as if 

fully set forth herein. 

 The issuance of the subpoena and the CID contravenes, and any effort to 

enforce the subpoena would further contravene, the rights provided to ExxonMobil by the 

Fourth Amendment to the United States Constitution, made applicable to the State of 

New York and the Commonwealth of Massachusetts by the Fourteenth Amendment, and 

by Section Nine of Article One of the Texas Constitution, to be secure in its papers and 

effects against unreasonable searches and seizures. 

 The subpoena and CID are each unreasonable searches and seizures 

because each of them constitutes an abusive fishing expedition into 40 years of 

ExxonMobil’s records, without any legitimate basis for believing that ExxonMobil 
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violated New York or Massachusetts law.  Their overbroad and irrelevant requests 

impose an undue burden on ExxonMobil and violate the Fourth Amendment’s 

reasonableness requirement, which mandates that a subpoena be limited in scope, 

relevant in purpose, and specific in directive.  

D. Fourth Cause of Action: Violation of ExxonMobil’s Fourteenth Amendment 

Rights 

 ExxonMobil repeats and realleges paragraphs 1 through 104 above as if 

fully set forth herein. 

 The investigations conducted by Attorneys General Schneiderman and 

Healey contravene the rights provided to ExxonMobil by the Fourteenth Amendment to 

the United States Constitution and by Section Nineteen of Article One of the Texas 

Constitution not to be deprived of life, liberty, or property without due process of law. 

 The subpoena and CID deprive ExxonMobil of due process of law by 

violating the requirement that a prosecutor be disinterested.  The statements by Attorneys 

General Schneiderman and Healey at the Green 20 press conference and elsewhere make 

clear that they are biased against ExxonMobil. 

E. Fifth Cause of Action: Violation of ExxonMobil’s Rights Under the Dormant 

Commerce Clause 

 ExxonMobil repeats and realleges paragraphs 1 through 104 above as if 

fully set forth herein. 

 Article I, Section 8 of the United States Constitution grants Congress 

exclusive authority to regulate interstate commerce and thus prohibits the States from 

doing so.  The issuance of the subpoena and the CID contravenes, and any effort to 

enforce the subpoena and the CID would further contravene, the rights provided to 

ExxonMobil under the Dormant Commerce Clause. 
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 The subpoena and the CID effectively regulate ExxonMobil’s out-of-state 

speech while only purporting to investigate ExxonMobil’s marketing and/or sale of 

energy and other fossil fuel derived products to consumers in New York and 

Massachusetts and its marketing and/or sale of securities to investors in New York and 

Massachusetts. 

 The subpoena and the CID demand documents that relate to (1) statements 

ExxonMobil made outside New York and Massachusetts, and (2) ExxonMobil’s 

communications with organizations residing outside New York and Massachusetts.  The 

subpoena and CID therefore have the practical effect of primarily burdening interstate 

commerce. 

F. Sixth Cause of Action: Federal Preemption  

 ExxonMobil repeats and realleges paragraphs 1 through 104 above as if 

fully set forth herein. 

 Article VI, Clause 2 of the United States Constitution provides that the 

laws of the United States “shall be the supreme law of the land.”  Any state law that 

imposes disclosure requirements inconsistent with federal law is preempted under the 

Supremacy Clause. 

 Federal law requires ExxonMobil to calculate and report its proved oil and 

gas reserves based on “existing economic conditions, operating methods, and government 

regulations.”  This requirement reflects the SEC’s reasoned judgment about how best to 

supply investors with information about the relative value of oil and gas companies, as 

well as its balancing of competing priorities, such as the agency’s desire for 

comprehensive disclosures, that are not unduly burdensome, and which investors can 

easily compare.  Similarly, accounting standards recognized as authoritative by the SEC 
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require ExxonMobil to use its own assumptions about future events when determining 

whether assets are impaired, not the assumptions of the Attorneys General.  Attorneys 

General Schneiderman and Healey have stated that they seek to impose liability on 

ExxonMobil for failing to account for what they believe will be the financial impact of 

as-yet-unknown “carbon dioxide emissions limits put in place to stabilize global average 

temperature” in estimating and reporting ExxonMobil’s proven reserves and valuing its 

assets.  The Attorneys General therefore would seek to punish ExxonMobil for 

complying with federal law and the accounting standards embedded therein. 

 Even if the New York or Massachusetts Attorneys General were to seek 

only to layer additional disclosure requirements concerning oil and gas reserves and asset 

valuations beyond those imposed by the SEC, this would frustrate, and pose an obstacle 

to, Congress’s and the SEC’s efforts to create a uniform market for securities and provide 

consistent metrics by which investors can measure oil and gas companies on a relative 

basis. 

 Because these investigations under New York and Massachusetts law 

create a conflict with, and pose an obstacle to, federal law, the application of New York 

and Massachusetts law to this case is preempted.  

G. Seventh Cause of Action: Abuse of Process 

 ExxonMobil repeats and realleges paragraphs 1 through 104 above as if 

fully set forth herein. 

 Attorneys General Schneiderman and Healey committed an abuse of 

process under common law by (1) issuing the subpoena and the CID to ExxonMobil 

without having a good faith basis for conducting an investigation; (2) having an ulterior 

motive for issuing and serving the subpoena and the CID, namely, an intent to prevent 
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ExxonMobil from exercising its right to express views with which they disagree; and 

(3) causing injury to ExxonMobil’s reputation and violating its constitutional rights. 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiff prays that Attorneys General Schneiderman and Healey 

be summoned to appear and answer and that this Court award the following relief: 

1. A declaratory judgment pursuant to 28 U.S.C. § 2201, declaring that the 

subpoena and the CID violate ExxonMobil’s rights under the First, Fourth, and 

Fourteenth Amendments to the United States Constitution; violate ExxonMobil’s rights 

under Sections Eight, Nine, and Nineteen of Article One of the Texas Constitution; and 

violate the Dormant Commerce Clause and the Supremacy Clause of the United States 

Constitution; 

2. A declaratory judgment pursuant to 28 U.S.C. § 2201, declaring that the 

issuance of the subpoena and the CID constitute an abuse of process, in violation of 

common law; 

3. A preliminary and permanent injunction prohibiting enforcement of the 

subpoena and of the CID; 

4. Such other injunctive relief to which Plaintiff is entitled; and 

5. All costs of court together with any and all such other and further relief as 

this Court may deem proper. 
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Dated:  October 17, 2016 

 

 

EXXON MOBIL CORPORATION 

 

By:  /s/ Patrick J. Conlon  

Patrick J. Conlon 

(pro hac vice) 

State Bar No. 24054300 

patrick.j.conlon@exxonmobil.com 
Daniel E. Bolia 

State Bar No. 24064919 

daniel.e.bolia@exxonmobil.com 

1301 Fannin Street 

Houston, TX 77002 

(832) 624-6336 

 

/s/ Theodore V. Wells, Jr.   

Theodore V. Wells, Jr.  

(pro hac vice) 

twells@paulweiss.com 

Michele Hirshman  

(pro hac vice) 

mhirshman@paulweiss.com 

Daniel J. Toal  

(pro hac vice) 

dtoal@paulweiss.com 

PAUL, WEISS, RIFKIND, WHARTON & 

GARRISON, LLP 

1285 Avenue of the Americas 

New York, NY  10019-6064 

(212) 373-3000 

Fax: (212) 757-3990 

  

Justin Anderson  

(pro hac vice) 

janderson@paulweiss.com 

2001 K Street, NW 

Washington, D.C.  20006-1047 

(202) 223-7300 

Fax: (202) 223-7420 

 

Counsel for Exxon Mobil Corporation 

 

 

 

 

 

/s/ Nina Cortell  

Nina Cortell  

State Bar No. 04844500 

nina.cortell@haynesboone.com 

HAYNES & BOONE, LLP 

2323 Victory Avenue 

Suite 700 

Dallas, TX 75219 

(214) 651-5579 

Fax: (214) 200-0411 

 

 

 

/s/ Ralph H. Duggins  

Ralph H. Duggins  

State Bar No. 06183700 

rduggins@canteyhanger.com 

Philip A. Vickers  

State Bar No. 24051699 

pvickers@canteyhanger.com 

Alix D. Allison  

State Bar. No. 24086261 

aallison@canteyhanger.com 

CANTEY HANGER LLP 

600 West 6th Street, Suite 300 

Fort Worth, TX 76102 

(817) 877-2800 

Fax: (817) 877-2807 
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CERTIFICATE OF SERVICE 

 I hereby certify that on October 17, 2016, a copy of the foregoing instrument was 

served on the following party via the Court’s CM/ECF system in accordance with the 

Federal Rules of Civil Procedure: 

 

Maura Healey 

Massachusetts Attorney General’s Office 

One Ashburton Place 

Boston, MA 02108-1518 

Phone: (617) 727-2200 

 

 

 

 

         

/s/ Ralph H. Duggins  

         Ralph H. Duggins 
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STATE OF NEW YORK 

OFFICE OF THE ATTORNEY GENERAL 

SUBPOENA FOR PRODUCTION OF DOCUMENTS 

THE PEOPLE OF THE STATE OF NEW YORK 

TO: S. Jack Balagia, Jr. 
Vice-President and General Counsel 
Exxon Mobil Corporation 
Corporate Headquarters 
5959 Las Colinas Boulevard 
Irving, Texas 75039-2298 

WE HEREBY COMMAND YOU, pursuant to New York State Executive Law 
Section 63(12) and Section 2302(a) of the New York State Civil Practice Law and Rules, to 
deliver and turn over to Eric T. Schneiderman, the Attorney General ofthe State ofNew York, or 
a designated Assistant Attorney General, on the 4th day of December, 2015 by 10:00 a.m. , or 
any agreed upon adjourned date or time, at the at the offices of the New York State Office of the 
Attorney General, 120 Broadway, 26th Floor, New York, New York 10271, all documents and 
information requested in the attached Schedule in accordance with the instructions and 
definitions contained therein in connection with an investigation to determine whether an action 
or proceeding should be instituted with respect to repeated fraud or illegality as set forth in the 
New York State Executive Law Article 5, Section 63(12), violations of the deceptive acts and 
practices law as set forth in New York State General Business Law Article 22-A, potential 
fraudulent practices in respect to stocks, bonds and other securities as set forth in New York 
State General Business Law Article 23-A, and any related violations, or any matter which the 
Attorney General deems pertinent thereto. 

PLEASE TAKE NOTICE that under the provisions of Article 23 of the New York State 
Civil Practice Laws and Rules, you are bound by this subpoena to produce the documents 
requested on the date specified and any adjourned date. Pursuant to New York State Civil 
Practice Laws and Rules Section 2308(b)(l), your failure to do so subjects you to, in addition to 
any other lawful punishment, costs, penalties and damages sustained by the State of New York 
State as a result of your failure to so comply. 

PLEASE TAKE NOTICE that the Attorney General deems the information and 
documents requested by this Subpoena to be relevant and material to an investigation and inquiry 
undertaken in the public interest. 
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WITNESS, Honorable Eric T. Schneiderman, Attorney General of the State of New 

York, this 4th day ofNovember, 2015. n~ f )7 
By: 'f V\ / L _____ ,, 

2 

Lemuel . Srolovic 
Kevin G. W. Olson 
Mandy DeRoche 

Office ofthe Attorney General 
Environmental Protection Bureau 

120 Broadway, 26th Floor 
New York, New York 10271 
(212) 416-8448 (telephone) 
(212) 416-6007 (facsimile) 
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SCHEDULE! 

A. General Definitions and Rules of Construction 

1 . "All" means each and every. 

2. "Any" means any and all. 

3. "And" and "or" shall be construed either disjunctively or conjunctively as necessary to 
bring within the scope of the Subpoena all information or Documents that might 
otherwise be construed to be outside of its scope. 

4. "Communication" means any conversation, discussion, letter, email, memorandum, 
meeting, note or other transmittal of information or message, whether transmitted in 
writing, orally, electronically or by any other means, and shall include any Document that 
abstracts, digests, transcribes, records or reflects any of the foregoing. Except where 
otherwise stated, a request for "Communications" means a request for all such 
Communications. 

5. "Concerning" means, directly or indirectly, in whole or in part, relating to, referring to, 
describing, evidencing or constituting. 

6. "Custodian" means any Person or Entity that, as of the date of this Subpoena, maintained, 
possessed, or otherwise kept or controlled such Document. 

7. 11Document" is used herein in the broadest sense of the term and means all records and 
other tangible media of expression of whatever nature however and wherever created, 
produced or stored (manually, mechanically, electronically or otherwise), including 
without limitation all versions whether draft or final, all annotated or nonconforming or 
other copies, electronic mail ("e-mail"), instant messages, text messages, Blackberry or 
other wireless device messages, voicemail, calendars, date books, appointment books, 
diaries, books, papers, files, notes, confirmations, accounts statements, correspondence, 
memoranda, reports, records, journals, registers, analyses, plans, manuals, policies, 
telegrams, faxes, telexes, wires, telephone logs, telephone messages, message slips, 
minutes, notes or records or transcriptions of conversations or Communications or 
meetings, tape recordings, videotapes, disks, and other electronic media, microfilm, 
microfiche, storage devices, press releases, contracts, agreements, notices and summaries. 
Any non~ identical version of a Document constitutes a separate Document within this 
definition, including without limitation drafts or copies bearing any notation, eqit, 
comment, marginalia, underscoring, highlighting, marking, or any other alteration of any 
kind resulting in any difference between two or more otherwise identical Documents. In 
the case of Documents bearing any notation or other marking made by highlighting ink, 
the term Document means the original version bearing the highlighting ink, which 
original must be produced as opposed to any copy thereof. Except where otherwise 
stated, a request for "Documents" means a request for all such Documents. 

3 

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 68 of 606   PageID 4606



                                                                                         
 Case 4:16-cv-00469-K   Document 101-6   Filed 11/10/16    Page 31 of 55   PageID 3672

N.Y. App. 55

8. ' 'Entity" means withoullimitation any corporation, company, limited liability company or 
corporation, partnership, limited partnership, association, or other finn or similar body, or 
any unit, division, agency, department, or similar subdivision thereof. 

9. "Identify" or ''Identity," as applied to any Document means the provision in writing of 
information sufficiently particular to enable the Attorney General to request the 
Document's production through subpoena or otherwise, including but not limited to: 
(a) Document type (letter, memo, etc.) ~ (b) Document subject matter; (c) Document date; 
and (d) Document author(s)~ addressee(s) and recipient(s). In lieu of identifying a 
Document, the Attorney General will accept production of the Document, together with 
designation ofthe Document's Custodian, and identification of each Person You believe 
to have received a copy ofthe Document 

10. "Identify" or "Identity," as applied to any Entity, means the provision in writing of such 
Entity' s legal name, any d/b/a, former, or other names, any parent, subsidiary, officers, 
employees, or agents thereof, and any address(es) and any telephone number(s) thereof. 

ll. "Identify" or "Identity," as applied to any natural person, means and includes the 
provision in writing of the natural person's name, title(s), any aliases, place(s) of 
employment, telephone number(s), e-mail address(es), mailing addresses and physical 
address( es ). 

12. "Person" means any natural person, or any Entity. 

13. "Sent" or "received, as used herein means, in addition to their usual meanings, the 
transmittal or reception of a Document by physical , electronic or other delivery, whether 
by direct or indirect means. 

14. "Subpoena" means this subpoena and any schedules, appendices, or attachments thereto. 

15. Tire use of the singular form of any word used herein shall include the plural and vice 
versa. The use of any tense of any verb includes all other tenses of the verb. 

16. The references to Communications, Custodians, Documents, Persons, and Entities in this 
Subpoena encompass all such relevant ones worldwide. 

B. Particular Definitions 

1. "You" or "Your'' means ExxonMobil Corporation, ExxonMobil Oil Corporation, any 
present or former parents, subsidiaries, affiliates, directors, officers, partners, employees, 
agents, representatives, attorneys or other Persons acting on its behalf, and including 
predecessors or successors or any affiliates of the foregoing. 

2. "Climate Change" means global warming, Climate Change, the greenhouse effect, a 
change in global average temperatures, sea level rise, increased concentrations of carbon 
dioxide and other Greenhouse Gases and/or any other potential effect on the earth's 
physical and biological systems as a result of anthropogenic emissions of carbon dioxide 
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and other Greenhouse Gases, in any way the concept is described by or to You. 

3. "Fossil Fuel'' or "Fossil Fuels" means all en~ sources formed from fossilizedrem::::a:.:cin=s;.___ __ _ 
of dead organisms, including oil, gas, bitumen and natural gas, but excluding coal. For 
purposes of this subpoena, the definition includes also fossil fuels blended with biofuels, 
such as corn ethanol blends of gasoline. The definition excludes renewable sources of 
energy production, such as hydroelectric, geothermal, solar, tidal, wind, and wood. 

4. "Greenhouse Gases" or "GHGs" meanscarbon dioxide, methane, nitrous oxide, 
hydroflurocarbons, perfluorocarbons and sulfur hexafloride. 

5. "Renewable Energy" means renewable sources of energy production, such as 
hydroelectric, geothermal, solar, tidal, wind, and wood. 

C. Instructions 

1. Preservation ofRelevantDocuments and Information; Spoliation. You are reminded of 
your obligations under law to preserve Documents and information relevant or potentially 
relevant to this Subpoena from destruction or loss, and of the consequences of, and 
penalties available for, spoliation of evidence. No agreement, written or otherwise, 
purporting to modify, limit or otherwise vary the terms of this Subpoena, shall be 
construed in any way to narrow, qualify, eliminate or otherwise diminish your 
aforementioned preservation obligations. Nor shall you act, in reliance upon any such 
agreement or otherwise, in any manner inconsistent with your preservation obligations 
under law. No agreement purporting to modify, limit or otherwise vary your preservation 
obligations under law shall be construed as in any way narrowing, qualifying, eliminating 
or otherwise diminishing such aforementioned preservation obligations, nor shall you act 
in teliance upon any such agreement, unless an Assistant Attorney General confirms or 
acknowledges such agreement in writing, or makes such agreement a matter of record in 
open court. 

2. Possession, Custody. and Control. The Subpoena calls for all responsive Documents or 
information in your possession, custody or control. This includes, without limitation, 
Documents or information possessed or held by any of your officers, directors, 
employees, agents, representatives, divisions, affiliates, subsidiaries or Persons from 
whom you could request Documents or information. If Documents or information 
responsive to a request in this Subpoena are in your control, but not in your possession or 
custody, you shall promptly Identify the Person with possession or custody. 

3. Documents No Longer in Your Possession. If any Document requested herein was 
formerly in your possession, custody or control but is no longer available, or no longer 
exists, you shall submit a statement in writing under oath that: (a) describes in detail the 
nature of such Document and its contents; (b) Identifies the Person(s) who prepared such 
Document and its contents; (c) Identifies all Persons who have seen or had possession of 
such Document; (d) specifies the date(s) on which such Document was prepared, 
transmitted or received; (e) specifies the date(s) on which such Document became 
unavailable; (f) specifies the reason why such Document is unavailable, including 
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without limitation whether it was misplaced, lost, destroyed or transferred; and if such 
Document has been destroyed or transferred, the conditions of and reasons for such 
destruction or transfer and the Identity of the Person(s) requesting and performing such 
destruction or transfer; and (g) Identifies all Persons with knowledge of any portion of the 
contents of the Document. 

4. No Documents Responsive to Subpoena Requests. Ifthere are no Documents responsive 
to any particular Subpoena request, you shall so state in writing under oath in the 
Affidavit of Compliance attached hereto, identifying the paragraph number(s) of the 
Subpoena request concerned. 

5. Format of Production. You shall produce Documents: Communications, and information 
responsive to this Subpoena in electronic format that meets the specifications set out in 
Attachments 1 and 2. 

6. Existing Organization of Documents to be Preserved. Regardless of whether a 
production is in electronic or paper format, each Document shall be produced in the same 
form, sequence, organization or other order or layout in which it was maintained before 
production, including but not limited to production of any Document or other material 
indicating filing or other organization. Such production shall include without limitation 
any file folder , file jacket, cover or similar organizational material, as well as any folder 
bearing any title or legend that contains no Document. Documents that are physically 
attached to each other in your files shall be accompanied by a notation or information 
sufficient to indicate clearly such physical attachment. 

7. Document Numbering. All Documents responsive to this Subpoena, regardless of 
whether produced or withheld on ground of privilege or other legal doctrine, and 
regardless of whether production is in electronic or paper format, shall be numbered in 
the lower right corner of each page of such Document, without disrupting or altering the 
form, sequence, organization or other order or layout in which such Documents were 
maintained before production. Such number shall comprise a prefix: containing the 
producing Person's name or an abbreviation thereof, followed by a unique, sequential , 
identifying document control number. 

8. Privilege Placeholders. For each Document withheld from production on ground of 
privilege or other legal doctrine, regardless of whether a producHon is electronic or in 
hard copy, you shall insert one or more placeholder page(s) in the production bearing the 
same document control number(s) borne by the Document withheld, in the sequential 
place(s) originally occupied by the Document before it was removed from the production. 

9 Privilege. If You withhold or redact any Document responsive to this Subpoena on 
ground of privilege or other legal doctrine, you shall submit with the Documents 
produced a statement in writing under oath, stating: (a) the document control 
number(s) of the Document withheld or redacted; (b) the type of Document; (c) the date 
of the Docwnent; (d) the author(s) and recipient(s) ofthe Document; (e) the general 
subject matter of the Document; and (f) the legal ground for withholding or redacting the 
Document. lf the legal ground for withholding or redacting the Document is attorney-
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client privilege, you shall indicate the name of the attomey(s) whose legal advice is 
sought or provided in the Document. 

10. Your Production Instructions to be Produced. You shall produce a copy of all written or 
otherwise recorded instructions prepared by you concerning the steps taken to respond to 
this Subpoena. For any unrecorded instructions given, you shall provide a written 
statement under oath from the Person(s) who gave such instructions that details the 
specific content of the instructions and any Person(s) to whom the instructions were 
gtven. 

11 . Cover Letter. Accompanying any production(s) made pursuant to this Subpoena, You 
shall include a cover letter that shall at a minimum provide an index containing the 
following: (a) a description of the type and content of each Document produced 
therewith; (b) the paragraph number(s) of the Subpoena request to which each such 
Document is responsive; (c) the Identity of the Custodian(s) of each such Document; and 
(d) the document control number(s) of each such Document. 

12. Affidavit of Compliance. A copy of the Affidavit of Compliance provided herewith shall 
be completed and executed by all natural persons supervising or participating in 
compliance with this Subpoena, and you shall submit such executed Affidavit(s) of 
Compliance with Your response to this Subpoena. 

13. Identification of Persons Preparing Production. In a schedule attached to the Affidavit of 
Compliance provided herewith, you shall Identify the natural person(s) who prepared or 
assembled any productions or responses to this Subpoena. You shall further Identify the 
natural person(s) under whose personal supervision the preparation and assembly of 
productions and responses to this Subpoena occurred. You shall further Identify all other 
natural person(s) able competently to testify: (a) that such productions and responses are 
complete and correct to the best of such person' s knowledge and belief; and (b) that any 
Documents produced are authentic, genuine and what they purport to be. 

14. Continuing Obligation to Produce. This Subpoena imposes a continuing obligation to 
produce the Documents and information requested. Documents located, and information 
learned or acquired, at any time after your response is due shall be promptly produced at 
the place specified in this Subpoena. 

15. No Oral Modifications. No agreement purporting to modify, limit or otherwise vary this 
Subpoena shall be valid or binding, and you shall not act in reliance upon any such 
agreement, unless an Assistant Attorney General confirms or acknowledges such 
agreement in writing, or makes such agreement a matter of record in open court. 

16. Time Period. The term "Time Period 1'' as used in this Subpoena shall be from January 
1, 2005 through the date of the production. The term "Time Period 2" shall be from 
January 1, 1977 through the date of the production. 
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D. Documents to be Produced 

1. All Documents and Communications, within Time Period 2, Concerning any research, 
analysis1 assessment, evaluation, modeling or other consideration performed by You, on 
Your behalf, or with funding provided by You Concerning the causes of Climate Change. 

2. All Documents and Communications, within Time Period 2, Concerning any research, 
analysis, assessment, evaluation, modeling (including the competency or accuracy of 
such models) or other consideration performed by You, on Your behalf, or with funding 
provided by You, Concerning the impacts of Climate Change, including but not limited 
to on air, water and land temperatures, sea-level rise, ocean acidification, extreme 
weather events, arctic ice, permafrost and shipping channels, precipitation, flooding, 
water supplies, desertification, agricultural and food supplies, built environments, 
migration, and security concerns, including the timing of such impacts. 

3. All Documents and Communications, within Time Period 2, Concerning the integration 
of Climate Change-related issues (including but not limited to (a) future demand for 
Fossil Fuels, (b) future emissions of Greenhouse Gases from Fossil Fuel extraction, 
production and use, (c) future demand for Renewable Energy, (d) future emissions of 
Greenhouse Gases from Renewable Energy extraction, production and use, 
(e) Greenhouse Gas emissions reduction goals, (f) the physical risks and opportunities of 
Climate Change, and (g) impact on Fossil Fuel reserves into Your business decisions, 
including but not limited to financial projections and analyses, operations projections and 
analyses, and strategic planning performed by You, on Your behalf, or with funding 
provided by You. 

4. All Documents and Communications, within Time Period I, Concerning whether and 
how You clisclose the impacts of Climate Change (including but not limited to regulatory 
risks and opportunities, physical risks and opportunities, Greenhouse Gas emissions and 
management, indirect risks and opportunities, International Energy Agency scenarios for 
energy consumption, and other carbon scenarios) in Your filings with the U.S. Securities 
and Exchange Commission and in Your public-facing and investor-facing reports 
including but not limited to Your Outlook For Energy reports, Your Energy Trends, 
Greenhouse Gas Emtssions. and Alternative Energy reports, and Your Energy and 
Carbon -Managing the Risks Report. 

5. All Documents and Communications, within Time Period 1, presented to Your board of 
directors Concerning Climate Change 

6. All Documents and Communications Concerning Climate Change, within Time Period 1, 
prepared by or for trade associations or industry groups, or exchanged between You and 
trade associations or industry groups, or sent from or to trade associations or industry 
groups. including but not limited to the: (i) American Petroleum Institute; (ii) Petroleum 
Industry Environmental Conservation Association; (IPIECA); (iii) US Oil & Gas 
Association; (iv) Petroleum Marketers Association of America; and (v) Empire State 
Petroleum Association. 
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7. All Documents and Communications, within Time Period 1, related to Your support or 
funding for organizations relating to communications or research of Climate Change, 
including decisions to cease f1mding or supporting such organizations. 

8. All Documents and Communications, within Time Period 1, created, recommended, sent, 
and/or distributed by You, on Your behalf, or with funding provided by You, Concerning 
marketing, advertising, and/or communication about Climate Change including but not 
limited to (a) policies, procedures, practices, memoranda and similar instructive or 
informational materials; (b) marketing or communication strategies or plans, (c) flyers. 
promotional materials, and informational materials; (d) scripts, Frequently Asked 
Questions, Q&As, and/or other guidance documents; (e) slide presentations, power points 
or videos; (f) written or printed notes from or video or audio recordings of speeches, 
seminars or conferences; (g) all Communications with and presentations to investors; 
and/or (h) press releases. 

9. All Documents and Communications, within Time Period 1, that are exemplars of all 
advertisements, flyers, promotional materials, and informational materials of any type, 
(including but not limited to web-postings, blog-postings, social media-postings, print 
advertisements, radio and television advertisements, brochures, posters, billboards, flyers 
and disclosures) used, published, or distributed by You, on Your behalf, or with funding 
provided by You, Concerning Climate Change including but not. limited to (a) a copy of 
each print advertisement placed in New York State; (b) a DVD format copy of each 
television advertisement that ran in New York State; (c) an audio recording of each radio 
advertisement that ran in New York State and the audio portion of each internet 
advertisement; and (d) a printout, screenshot or copy of each advertisement, information, 
or communication provided via the internet, email , Facebook, Twitter, You Tube, or 
other electronic communications system. 

I 0. All Documents and Communications, within Time Period 1, substantiating or refuting the 
claims made in the materials identified in response to Demand Nos. 4, 8 and 9. 

11 . All Documents and Communications sufficient to identify any New York State consumer 
who has complained to You, or to any state, county or municipal consumer protection 
agency located in New York State, Concerning Your actions with respect to Climate 
Change; and for each New York State consumer identified: (i) each complaint or request 
made by or on behalf of a consumer, (ii) all correspondence between the consumer, his or 
her representative, and You, (iii) recordings and notes of all conversations between the 
consumer and You, and (iv) the resolution of each complaint, if any. 
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APPENDIX I 

Electronic Document Production Specifications 

Unless otherwise specified and agreed to by the Office of Attorney General, all 
responsive documents must be produced in LexisNexis® Concordance® format in accordance 
with the following instructions. Any questions regarding electronic document production should 
be directed to the Assistant Attorney General whose telephone number appears on the subpoena. 

1. Concordance Production Components. A Concordance production consists of the 
following component files, which must be produced in accordance with the specifications 
set forth below in Section 7. 

A. Metadata Load File. A delimited text file that lists in columnar format the 
required metadata for each produced document. 

B. Extracted or OCR Text Files. Document-level extracted text for each produced 
document or document-level optical character recognition ("OCR") text where 
extracted text is not available. 

C. Single-Page Image Files. Individual petrified page images of the produced 
documents in tagged image format ("TIP'), with page-level Bates number 
endorsements. 

D. Opticon Load File. A delimited text file that lists the single-page TIF files for 
each produced document and defines (i) the relative location of the TIF files on 
the production media and (ii) each document break. 

E. Native Files. Native format versions of non-printable or non- print friendly 
produced documents. 

2. Production Folder Structure. The production must be organized according to the 
following standard folder structure: 

• data\ (contains production load files) 
• images\ (contains single-page TIF fi les, with subfolder organization) 

\0001' \0002, \0003 ... 
• native files\ (contains native files, with subfolder organization) 

\0001) \0002, \0003 ... 
• text\ (contains text files, with subfolder organization) 

\0001' \0002, \0003 ... 

3. De-Duplication. You must perform global de-duplication of stand-alone documents and 
email families against any prior productions pursuant to this or previously related 
subpoenas. 

4. Paper or Scanned Documents. Documents that exist only in paper format must be 
scanned to single-page TIF files and OCR'd. The resulting electronic files should be 

10 
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pursued in Concordance format pursuant to these instructions. You must contact the 
Assistant Attorney General whose telephone number appears on the subpoena to discuss 
(i) any documents that cannot be scanned, and (ii) how information for scanned 
documents should be represented in the metadata load file. 

5. Structured Data. Before producing structured data. including but not limited to relational 
databases, transactional data, and xml pages, you must first speak to the Assistant 
Attorney General whose telephone number appears on the subpoena. Spreadsheets are 
not considered structured data. 

6. Media and Encryption. All documents must be produced on CD, DVD, or hard-drive 
media. All production media must be encrypted with a strong password, which must be 
delivered independently from the production media. · 

7. Production File Requirements. 

A. Metadata Load File 
• Required file format: 

o ASCII or UTF -8 
o Windows formatted CR + LF end ofline characters, including fuJl CR 

+ LF on last record in file. 
o .dat file extension 
o Field delimiter: (ASCII decimal character 20) 
o Text Qualifier: p (ASCII decimal character 254). Date and pure 

numeric value fie lds do not require quaUfiers. 
o Multiple value field delimiter: ; (ASCII decimal character 59) 

• The first line of the metadata load file must list all included fields. All 
required fields are listed in Attachment 2. 

• Fields with no values must be represented by empty columns maintaining 
delimiters and qualifiers. 

• Note: All documents must have page-level Bates numbering (except 
documents produced only in native format, which must be assigned a 
document-level Bates number). The metadata load file must list the beginning 
and ending Bates numbers (BEGDOC and END DOC) for each document. 
For document fami lies, including but not Ilmited to emails and attachments, 
compound documents, and uncompressed file containers, the metadata load 
fi le must also list the Bates range of the entire document family 
(ATTACHRANGE), beginning with the first Bates number (BEGDOC) of the 
"parent" document and ending with the last Bates number 
(ENDDOC) assigned to the last "child" in the document family. 

• Date and Time metadata must be provided in separate columns. 
• Accepted date formats : 

o mm/dd/yyyy 
o yyyy/mm/dd 
o yyyymmdd 

• Accepted time formats: 
o hh:mm:ss (if not in 24-hour format, you must indicate am/pm) 

II 
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o hh~mm :ss:mmm 

B. Extracted or OCR Text Files 
• You must produce individual document-level text files containing the full 

extracted text for each produced document. 
• When extracted text is not available (for instance, for image-only 

documents) you must provide individual document-level text files containing 
the document' s full OCR text. 

• The filename for each text file must match the document' s beginning Bates 
number (BEGDOC) listed in the metadata load file. 

• Text files must be divided into subfolders containing no more than 500 to 
1000 fi les. 

C. Single-Page Image Files (Petrified Page Images) 
• Where possible, all produced documents must be converted into single-page 

tagged image format ("TIF") files. See Section 7.E below for instructions on 
producing native versions of documents you are unable to convert. 

• Image documents that exist only in non-TIF formats must be converted into 
TIF files. The original image format must be produced as a native file as 
described in Section 7.E below. 

• For documents produced only in native format, you must provide a TIF 
placeholder that states "Document produced only in native format." 

• Each single-page TIF file must be endorsed with a unique Bates number. 
• The filename for each single-page TIF file must match the unique page-level 

Bates number (or document-level Bates number for documents produced only 
in native format). 

• Required image file format: 
o CCITT Group 4 compression 
o 2-Bit black and white 
0 300 dpi 
o Either . tif or . tiff file extension. 

• TIF files must be divided into subfolders containing no more than 500 to 1 000 
files. Where possible documents should not span multiple subfolders. 

D. Optico11 Load File 
• Requjred file format: 

o ASCII 
o Windows formatted CR + LF end of line characters 
o Field delimiter: , (ASCII decimal character 44) 
o No Text Qualifier 
o .opt file extension 

• The comma-delimited Opticon load file must contain the following seven 
fields (as indicated below, values for certain fields may be left blank): 

o ALIAS or IMAGEKEY - the unique Bates number assigned to each 
page of the production. 

o VOLUME- this value is optional and may be left blank. 

12 
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o RELATIVE PATH- the filepath to each single-page image file on the 
production media. 

o DOCUMENT BREAK - defines the first page of a document. The 
only possible values for this field are "Y'' or blank. 

o FOLDER BREAK - defines the first page of a folder. The only 
possible values for this field are "Y" or blank. 

o BOX BREAK - defines the first page of a box. The only possible 
values for this field are "Y" or blank. 

o PAGE COUNT- this value is optional and may be left blank. 
• Example: 

ABCOOOO 1 ,IMAGES\000 1 \ABCOOOO 1. tif,Y,,2 
ABC00002 ,IMA G ES\000 1 \ABC00002. ti f,, 
ABC00003 ,I MAG ES\0002\ABC00003 .tif, Y ,, 1 
ABC00004, ,lMA GES\0002\ABC00004. tif, Y , , 1 

E. Native Files 
• Non-printable or non-print friendly documents (including but not limited to 

spreadsheets, audio files, video files and documents for which color has 
significance to document fidelity) must be produced in their native format. 

• The filename of each native file must match the document's beginning Bates 
nwnber (BEGDOC) in the metadata load file and retain the original fi le 
extension. 

• For documents produced only in native format, you must assign a single 
docwnent-level Bates number and provide an image file placeholder that 
states "Document produced only in native format. '' 

• The relative paths to all native files on the production media must be listed in 
the NATIVEFILE field ofthe metadata load file. 

• Native files that are password-protected must be decrypted prior to conversion 
and produced in decrypted form. In cases where this cannot be achieved the 
document's password must be listed in the metadata load file. The password 
should be placed in the COMMENTS field with the format Password: 
<PASSWORD>. 

• You may be required to supply a software license for proprietary documents 
produced only in native format. 

13 
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APPENDIX2 

Required Fields for Metadata Load File 

FIELD NAME FIELD DESCRIPTION FIELD VALUE EXAMPLE' 

DOCID Unique document reference (can be used ABCOOOl or###.######.### 
for de-duplication). 

BEG DOC Bates number assigned to the first page of ABCOOOl 
the document. 

END DOC Bates number assigned to the last page of ABC0002 
the document. 

BEGATTACH Bates number assigned to the first page of ABCOOOl 
the parent document in a document family 
(i.e., should be the same as BEGDOC of 
the parent document, or P ARENTDOC). 

ENDATTACH Bates number assigned to the last page of ABC0008 
the last child document in a family (i.e., 
should be the same as END DOC of the last 
child document). 

ATTACHRANGE Bates range of entire document family. ABCOOO 1 - ABC0008 

PARENTDOC BEGDOC of parent document. ABCOOOl 

CHILD DOCS List of BEGDOCs of all child documents, ABC0002; ABC0003~ ABC0004 .. . 
delimited by ";" when field bas multiple 
values. 

COMMENTS Additional document comments, such as 
passwords for encrypted files. 

NATIVEFILE Relative file path of the native file on the .\Native File\Folder\ ... \BEGDOC.ex 
production media. t 

SOURCE For scanned paper records this should be a Company Name, Department Name, 
description of the physical location of the Location, Box Number. .. 
original paper record. For loose electronic 
files this should be the name of the file 
server or workstation where the files were 
gathered. 

CUSTODIAN Owner of the document or file. Firstname Lastname, Lastname, 
Firstnarne, User Name; Company 
Name, Department Name ... 

FROM Sender of the email. Firstname Lastname < FLastnarne 
@domain> 

1 Examples represent possible values and not required format unless the field format is specified in Attachment L 

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 79 of 606   PageID 4617



                                                                                         
 Case 4:16-cv-00469-K   Document 101-6   Filed 11/10/16    Page 42 of 55   PageID 3683

N.Y. App. 66

FIELD NAME FIELD DESCRIPTION FIELD VALUE EXAMPLE1 

TO All to: members or recipients, delimited by Firstname Lastname < FLastname 
'';" when field has multiple values. @domain >; Firstname Lastname < 

FLastname @domain >; ... 

cc All cc: members, delimited by";" when Firstname Lastname < FLastname 
field has multiple values. @domain>; Firstname Lastname < 

FLastname @domain >; ... 

BCC All bee: members, delimited by ";" when Firstname Lastname < FLastname 
field has multiple values @domain >; Firstname Lastname < 

FLastname @domain >; . . . 

SUBJECT Subject line of the email. 

DATERCVD Date that an email was received. mm/dd/yyyy, yyyy/mm/dd, or 
yyyymmdd 

TIMERCVD Time that an email was received. hh:mm:ss AM/PM or hh:mm:ss 

DATESENT Date that an email was sent. mm/dd/yyyy, yyyy/mm/dd, or 
yyyymmdd 

TIMESENT Time that an email was sent. hh:mm:ss AM/PM or hh:mm:ss 

CALBEGDATE Date that a meeting begins. mm/dd/yyyy, yyyy/mm/dd, or 
yyyymmdd 

CALBEGTIME Time that a meeting begins. hh:mm:ss AM/PM or hh:mm:ss 

CALENDDATE Date that a meeting ends. mm/dd/yyyy, yyyy/mrnldd, or 
yyyymmdd 

CALENDTIME Time that a meeting ends. hh:mm:ss AM/PM or hh:mm:ss 

CALENDARDUR Duration of a meeting in hours. 0.75, 1.5 ... 

ATTACHMENTS List of filenames of all attachments, AttachmentFi leName.; 
delimited by ";"when field has multiple AttachmentFileName.docx; 
values. AttachmentFileName.pdf; ... 

NUMATTACH Number of attachments. I, 2, 3, 4 .. .. 

RECORD TYPE General type of record. IMAGE; LOOSE E-MAIL; E-
MAIL; E-DOC; IMAGE 
ATTACHMENT; LOOSE E-MAIL 
ATTACHMENT; E-MAIL 
ATTACHMENT; E-DOC 
ATTACHMENT 

FOLDERLOC Original folder path ofthe produced Drive:\Folder\ .. ,\ ... \ 
document. 

FILENAME Original filename of the produced Filename. ext 
document. 

DOC EXT Original file extension. htrnl, xis, pdf 

15 
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FJELD NAME FIELD DESCRIPTION FIELD VALUE EXAMPLE1 

DOC TYPE Name of the program that created the Adobe Acrobat, Microsoft Word, 
produced document. Microsoft Excel, Corel 

WordPerfect ... 

TITLE Document title (if entered). 

AUTHOR Name ofthe document author. Firstname Lastname; Lastname, 
First Name; FLastname 

REVISION Number of revisions to a document. 18 

DATECREATED Date that a document was created. mm/dd/yyyy, yyyy/mm/dd, or 
yyyyrnmdd 

TIMECREA TED Time that a document was created. hh:mm:ss AM/PM or hh:mm:ss 

DATEMOD Date that a document was last modified. mm/dd/yyyy, yyyy/mm/dd, or 
yyyymmdd 

TJMEMOD Time that a document was last modified. hh:mm:ss AM/PM or hh:mm:ss 

FILESIZE Original file size in bytes. 128, 512, I 024 ... 

PGCOUNT Number of pages per document. 1, 2, 10, I 00 ... 

IMPORTANCE Email priority level if set. Low, Normal, High 

TIFFSTATUS Generated by the Law Pre-discovery · Y, C, E, W, N, P 
production tool (leave blank if 
inapplicable). 

DUPSTATUS Generated by the Law Pre-discovery p 

production tool (leave blank if 
inapplicable). 

MDSHASH MD5 hash value computed from native file BCl C5CA6CI945179FEE144F25F 
(alk/a file fingerprint). 51087B 

SHAlHASH SHA 1 hash value B68F4F57223CA 7DA3584BAD7E 
CF111B8044F8631 

MSGINDEX Email message ID 

16 
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AFFIDAVIT OF COMPLIANCE WITH SUBPOENA 

State of 

County of 

} 

} 

I, ___ ____________ _, being duly sworn, state as follows: 

1. I am employed by _ _ _______ in the position of _____ ___ _ 

2. The enclosed production of documents and responses to the Subpoena of the Attorney 
General of the State of New York, dated November 4, 2015 (the "Subpoena") were 
prepared and assembled under my personal supervision; 

3. I made or caused to be made a diligent, complete and comprehensive search for all 
Documents and information requested by the Subpoena, in full accordance with the 
instructions and definitions set forth in the Subpoena; 

4. The enclosed production of documents and responses to the Subpoena are complete and 
correct to the best of my knowledge and belief; 

5. No Documents or information responsive to the Subpoena have been withheld from this 
production and response, other than responsive Documents or information withheld on 
the basis of a legal privilege or doctrine; 

6. All responsive Documents or information withheld on the basis of a legal privilege or 
doctrine have been identified on a privilege log composed and produced in accordance 
with the instructions in the Subpoena; 

7. The Documents contained in these productions and responses to the Subpoena are 
authentic, genuine and what they purport to be; 

8. Attached is a true and accurate record of all persons who prepared and assembled any 
productions and responses to the Subpoena, all persons under whose personal supervision 
the preparation and assembly of productions and responses to the Subpoena occurred, and 
all persons able competently to testify: (a) that such productions and responses are 
complete and correct to the best of such person's knowledge and belief; and (b) that any 
Documents produced are authentic, genuine and what they purport to be; and 

9. Attached is a true and accurate statement of those requests under the Subpoena as to 
which no responsive Documents were located in the course of the aforementioned search. 

Signature of Affiant Date 

Printed Name of Affiant 

17 
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Subscribed and sworn to before me 
this 4th day ofDecember 2015. 

Notary Public 

My commission expires: 

*****'***** 

18 
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Has Exxon Mobil misled the public about its 
climate change research?
November 10, 2015 at 6:45 PM EDT

Oil giant Exxon Mobil was recently subpoenaed by New York’s attorney general in an investigation of 

whether the company has intentionally downplayed the risks of climate change. Judy Woodruff hears 

from Eric Schneiderman, attorney general of New York, and Kenneth Cohen, vice president of Public & 

Government Affairs for the Exxon Mobil Corporation.

JUDY WOODRUFF: First, a new tack in the battle over climate change: going after energy 

companies for alleged financial fraud.

New York State Attorney General Eric Schneiderman recently subpoenaed oil giant 

ExxonMobil, apparently seeking documents that might show the company had downplayed 

the risks to profits and therefore to investors of stronger regulations on burning fossil fuels. 

Exxon’s history has been the subject of recent reporting by Inside Climate News, The Los 

Angeles Times and others.

The reporting has alleged the company misled the public about what its own scientists 

found about the risks of climate change and greenhouse gases.

Here is a clip of a video produced by PBS’ Frontline in collaboration with Inside Climate 

News, a not-for-profit journalism organization that covers energy and the environment.

MAN: Proponents of the global warming theory say that higher levels of greenhouse gases 

are causing world temperatures to rise and that burning fossil fuels is the reason.
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The scientific evidence remains inconclusive as to whether human activities affect the global 

climate.

WOMAN: We found a trail of documents that that go back to 1977.

Exxon knew carbon dioxide was increasing in the atmosphere, that combustion of fossil 

fuels was driving it, and that this posed a threat to Exxon. At that time, Exxon understood 

very quickly that governments would probably take action to reduce fossil fuel 

consumption. They’re smart people, great scientists, and they saw the writing on the wall.

JUDY WOODRUFF: That’s a Frontline excerpt.

I spoke earlier this evening with New York State Attorney General Eric Schneiderman.

Welcome, Attorney General Eric Schneiderman.

Let me just begin by asking in — what is it that ExxonMobil has done, in your view, that 

caused you to launch this investigation?

ERIC SCHNEIDERMAN, Attorney General, New York: We have been looking at the energy 

sector generally for a number of years, and have — had several investigations that relate to 

the phenomenon of global warming, climate change, and the human contribution to it.

So we have subpoenaed, issued a broad subpoena to Exxon because of public statements 

they have made and how they have really shifted their point of view on this in terms of their 

public presentation and public reporting over the last few decades.

In the 1980s, they were putting out some very good studies about climate change. They were 

compared to Bell Labs as being at the leadership of doing good scientific work. And then 

they changed tactics for some reason, and their numerous statements over the last 20 years 

or so that question climate change, whether it’s happening, that claim that there is no 

competent model for climate change.

So we’re very interested in seeing what science Exxon has been using for its own purposes, 

because they’re tremendously active in offshore oil drilling in the Arctic, for example, where 

global warming is happening at a much more rapid rate than in more temperate zones. Were 
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they using the best science and the most competent models for their own purposes, but 

then telling the public, the regulators and shareholders that no competent models existed?

Things like that. We’re interested in what they were using internally and what they were 

telling the world.

JUDY WOODRUFF: And what law would be violated by doing this?

ERIC SCHNEIDERMAN: Well, in New York, we have laws against defrauding the public, 

defrauding consumers, defrauding shareholders.

We’re at the beginning of the investigation. We have to see what documents are in there, but 

certainly all of the claims would lie in some form of fraud.

JUDY WOODRUFF: Well, I’m sure you’re not surprised to know Exxon is categorically 

denying this. The CEO, Rex Tillerson, said this week nothing could be further from the truth.

In the company’s written statement, they start out by saying for many years, they have 

included all the information they have about the risks of climate change in their public 

filings, in their reports to shareholders.

ERIC SCHNEIDERMAN: We know that they have been issuing public statements that are at 

odds with that, and that they have been funding organizations that are even more 

aggressive climate change deniers.

And they have made numerous statements, both Exxon officials and in Exxon reports, but 

also through these organizations they fund, like the American Enterprise Institute, ALEC, the 

American Legislative Exchange Council, through their activities with the American 

Petroleum Institute, so directly and through other organizations, Exxon has said a lot of 

things that conflict with the statement that they have always been forthcoming about the 

realities of climate change.

JUDY WOODRUFF: Well, let me read you, Attorney General Schneiderman, something else 

that Exxon has been saying where they reacted to some of the reporting that was done on 

this which is similar to what you’re describing.
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They say these are allegations based on what they call deliberately cherry-picked 

statements attributed to various ExxonMobil employees to wrongly suggest that conclusions 

were reached decades ago by researchers. He said they were statements taken completely 

out of context and ignored other available statements at the same time.

ERIC SCHNEIDERMAN: Well, then they should welcome this investigation, because, unlike 

journalists, my staff is going to get to read all of the documents in context, and they will 

have an opportunity to explain the context of the statements and whether there are 

contradictions or not.

So, we’re at the very beginning stages. We don’t want to prejudge what we’re going to find, 

but the public record is troubling enough that we brought — that we decided we had to 

bring this investigation.

Another area that — where they have been active and we’re concerned about is 

overestimating the costs of switching to renewable energy. They have issued reports, one as 

recently as last year in response to shareholder requests and public requests, estimating 

that switching over to renewables by the end of this century would raise energy costs, to the 

point that they would cost — they would be 44 percent of the median income of an American 

family.

We want to see how they arrived at that conclusion, which we believe to be vastly 

overstated.

JUDY WOODRUFF: How do you draw a line between ExxonMobil doing research and talking 

openly about the debate out there about what is known about climate change, and on the 

other hand advocating for policies that they think are going to be better for their own 

bottom line?

ERIC SCHNEIDERMAN: Well, there’s nothing wrong with advocating for your own company.

What you’re not allowed to do is commit fraud. You’re not allowed to have the best climate 

change science that you’re using to build — in your planning of offshore oil towers in the 

Arctic, where you have to take into account rising sea levels and the melting of the 

permafrost and things like that. If you’re using that internally, but what you’re putting out to 
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the world, directly and through these climate denial organizations, is completely in conflict 

with that, that’s not OK.

JUDY WOODRUFF: New York State Attorney General Eric Schmitt, we thank you.

ERIC SCHNEIDERMAN: Thank you.

JUDY WOODRUFF: And joining me now is Kenneth Cohen. He is vice president for public and 

government affairs with ExxonMobil Corporation.

Kenneth Cohen, welcome.

Let me just begin by asking flat out, has Exxon in any way misled or been dishonest with the 

public about what it knows about climate change?

KENNETH COHEN, Vice President of Public & Government Affairs, Exxon Mobil Corporation: 

Well, Judy, first, thank you for the invitation to come on tonight’s program.

And I also appreciate opening with that question, because the answer is a simple no. And 

what the facts will show is that the company has been engaged for many decades in a two-

pronged activity here.

First, we take the risks of climate change seriously. And we also have been working to 

understand the science of climate change. And that activity started in the late ’70s and has 

continued up to the present time. Our scientists have produced over 150 papers, 50 of which 

have been part of peer-reviewed publications.

Our scientists participate in the U.N.’s climate body. We have been participating in the U.N. 

activities beginning in 1988, running through the present time. At the same time, we have 

also been engaged in discussions on policy.

And in the discussions on policy, for example, in the late ’90s, we were part of a large 

business coalition that opposed adoption in the U.S. of the Kyoto protocol. Now, why did we 

do that? We opposed the Kyoto protocol because it would have exempted from its 

application over two-thirds of the world’s emitters. Think about that. And that was in 1997.
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Going forward, if that policy were in effect today, it would have excluded almost 80 percent 

of the world’s emissions. So that wasn’t a good policy approach.

JUDY WOODRUFF: Well, let me ask you about one of the points that the attorney general 

made. He said Exxon over the last few decades, in his words, has shifted tactics, from taking 

climate change seriously, engaging in serious research, to, he said, much more recently 

questioning whether it’s happening at all.

Is that an accurate, a fair description of the shift that’s taken place?

KENNETH COHEN: No, it’s not. And the facts are as follows.

We have endeavored with — to understand the science of this very complex subject, as I 

mentioned, beginning in the ’70s and running to the present time. This is a very complex 

area. This is a very complex system, climate.

What we discovered, what our scientists discovered, working in conjunction with the U.S. 

government, with the Department of Energy, working in conjunction with some of the 

leading research institutions around the world in the ’70s and the ’80s, was that the tools 

available the science to get a handle on the risk, these tools needed to develop, and we, for 

example, were part of developing, working with others, some of the complex modeling that 

is used today.

And, today, that work continues. Now, on the policy side, we have to remember that 

ExxonMobil is a large energy provider, one of the world’s largest energy companies. We have 

a two-pronged challenge in front of us. We produce energy that the modern world runs on.

And what we strive to do is produce that energy while at the same time reducing the 

environmental footprint associated with our operations and, most importantly, with 

consumers’ use of the energy.

JUDY WOODRUFF: And I think people understand that, but I think what is striking was his — 

was the attorney general’s comment that Exxon — what he’s concerned about and wants to 

know is whether Exxon was using one set of scientific models to do its work in the Arctic, for 
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example, where Exxon has been engaged in drilling, and on the other hand telling the public, 

telling its shareholders a very different set of facts about the state of climate change.

KENNETH COHEN: Well, the facts will show that the company has been engaged with, not 

only on our own, but with — in conjunction with some of the leading researchers.

Our view of this very complex subject over the years, over the decades has mirrored that of 

the broader scientific community. That is to say, the discussions that have taken place 

inside our company, among our scientists mirror the discussions that have been taking 

place and the work that’s been taking place by the broader scientific community.

That’s what the facts will show.

JUDY WOODRUFF: Just final question. He made a point of saying that Exxon has funded a 

number of organizations that he said that have been openly climate change deniers. He 

mentioned the American Enterprise Institute. He mentioned the American Petroleum 

Institute and the American Legislative Exchange.

Has Exxon been funding these organizations?

KENNETH COHEN: Well, the answer is yes. And I will let those organizations respond for 

themselves.

But I will tell you that what we have been engaged in, both — we have been focused on 

understanding the science, participating with the broader scientific community in 

developing the science, while at the same time participating in understanding what would 

be and working with policy-makers on what would be appropriate policy responses to this 

evolving body of science.

That’s why we were involved with large business coalitions challenging the adoption of the 

Kyoto protocol in the United States. And we then moved to oppose, for example, early 

adoption of cap-and-trade approaches in the U.S. One of the earlier approaches in the last 

decade would have exempted, for example, coal from its operations.
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So we favor the adoption — policy-makers should consider policy and should adopt policy. 

We have disclosed the risks of climate change to our investors beginning in the middle part 

of the last decade and extending to the present time.

JUDY WOODRUFF: Kenneth Cohen, vice president for ExxonMobil, we appreciate having 

your point of view, as we do the New York attorney general.

Thank you.

KENNETH COHEN: Thank you.
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A.G. Schneiderman, Former Vice President Al Gore And A Coalition Of Attorneys General From Across
The Country Announce Historic State-Based Effort To Combat Climate Change

Unprecedented Coalition Vows To Defend Climate Change Progress Made Under President Obama And To Push The Next President For Even More

Aggressive Action

Attorneys General From California, Connecticut, District Of Columbia, Illinois, Iowa, Maine, Maryland, Massachusetts, Minnesota, New Mexico,

New York, Oregon, Rhode Island, Virginia, Vermont, Washington State And The US Virgin Islands Agree To Coordinate Efforts

Schneiderman: Climate Change Is The Most Consequential Issue Of Our Time. This Unprecedented State-To-State Coordination Will Use All The

Tools At Our Disposal To Fight For Climate Progress

NEW YORK – Attorney General Eric T. Schneiderman today joined Attorneys General from across the nation to announce an unprecedented coalition of top law

enforcement officials committed to aggressively protecting and building upon the recent progress the United States has made in combatting climate change.

Attorneys General Schneiderman, William Sorrell of Vermont, George Jepsen of Connecticut, Brian E. Frosh of Maryland, Maura Healey of Massachusetts, Mark

Herring of Virginia, and Claude Walker of the US Virgin Islands were joined by former Vice President Al Gore for the announcement in New York City. Today’s

announcement took place during a one-day Attorneys General climate change conference, co-sponsored by Schneiderman and Sorrell.

The participating states are exploring working together on key climate change-related initiatives, such as ongoing and potential investigations into whether fossil

fuel companies misled investors and the public on the impact of climate change on their businesses. In 2015, New York State reached a historic settlement with

Peabody Energy – the world’s largest publicly traded coal company – concerning the company’s misleading financial statements and disclosures. New York is also

investigating ExxonMobil for similar alleged conduct.

Many of the states in the coalition have worked together on previous multi-state environmental efforts, including pressing the EPA to limit climate change pollution

from fossil-fueled electric power plants, defending federal rules controlling climate change emissions from large industrial facilities, and pushing for federal

controls on emissions of the potent greenhouse gas methane emissions from the oil and natural gas industry.

All of the members of the new coalition are part a coalition of 25 states, cities and counties led by Attorney General Schneiderman that intervened to defend the

federal Environmental Protection Agency’s “Clean Power Plan” against legal challenge. Today, the interveners filed a brief with the DC Circuit Court

defending President Obama’s Clean Power Plan rule, which establishes a nationwide framework to achieve meaningful and cost effective reductions of carbon-

dioxide emissions from power plants—the largest single source of greenhouse gas emissions in the nation—and provides states and power plants flexibility to decide

how best to achieve these reductions.

"With gridlock and dysfunction gripping Washington, it is up to the states to lead on the generation-defining issue of climate change. We stand ready to defend the

next president's climate change agenda, and vow to fight any efforts to roll-back the meaningful progress we've made over the past eight years,” said Attorney

General Schneiderman. “Our offices are seriously examining the potential of working together on high-impact, state-level initiatives, such as investigations into

whether fossil fuel companies have misled investors about how climate change impacts their investments and business decisions.”

"We cannot continue to allow the fossil fuel industry or any industry to treat our atmosphere like an open sewer or mislead the public about the impact they have on

the health of our people and the health of our planet. Attorneys General and law enforcement officials around the country have long held a vital role in ensuring that
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the progress we have made to solve the climate crisis is not only protected, but advanced. The first-of-its-kind coalition announced today is another key step on the

path to a sustainable, clean-energy future,” said Vice President Al Gore.  

Vermont Attorney General William Sorrell said, “We are happy to have worked closely with New York to organize this meeting.  As we all know, global

warming, if not reversed, will be catastrophic for our planet.  We, the states, have a role to play in this endeavor and intend to do our part.”

“The states represented here today have long been working to sound the alarm, to put smart policies in place to speed our transition to a clean energy future, and to

stop power plants from emitting millions of tons of dangerous global warming pollution into our air,” said Massachusetts Attorney General Maura Healey.

“In Massachusetts, we’re a leader in clean energy and together we’re taking a thoughtful, aggressive approach to ensuring our planet’s health for generations to

come.”

Connecticut Attorney General George Jepsen, said "I am delighted to meet with so many thoughtful leaders to strategize on ways we can protect our citizens

from the greatest threat we collectively face, climate change.  I am proud to have worked with them and others in defending the Obama Administration's action to

combat global warming, and look forward to discussing how we can best further that important work.  I also appreciate the opportunity to discuss potential future

efforts, including the merits of possible joint investigations in this important area."

U.S. Virgin Islands Attorney General Claude Earl Walker said, “The Virgin Islands, which is especially vulnerable to environmental threats, has a

particular interest in making sure that companies are honest about what they know about climate change.  We are committed to ensuring a fair and transparent

market where consumers can make informed choices about what they buy and from whom.  If ExxonMobil has tried to cloud their judgment, we are determined to

hold the company accountable.”  

Maryland Attorney General Brian E. Frosh said, “Climate changes poses an existential threat to Maryland and to the nation. I am proud to join with my

colleagues across the country in this important collaboration, and am willing to use every tool at our collective disposal to protect our air, our water and our natural

resources. The pledge we are making today can help insure a cleaner and safer future.” 

Virginia Attorney General Mark Herring said, “As a Commonwealth and as a nation, we can’t just put our heads in the sand because we are already

confronting the realities of climate change. Hampton Roads is our Commonwealth’s second most populated region, it’s our second biggest economy, and it is the

second most vulnerable area in the entire country as climate change drives continued sea-level rise. State government, local governments, and the military are

spending millions to prepare for this challenge, and even more significant investment and resiliency measures will be required. I’m proud to have Virginia included

in this first-of-its-kind coalition, which recognizes the reality and the pressing threat of manmade climate change and sea level rise. I’m looking forward to working

with my colleagues to explore opportunities to address climate change, encourage the growth of our clean energy sectors, and build a cleaner, more sustainable

future.”

“Taking additional steps to reduce carbon pollution will keep us moving toward cleaner air, a healthier environment, and more affordable energy,” said

Illinois Attorney General Lisa Madigan. “I look forward to continuing to work with other states to advance the Clean Power Plan, as well as to advocate for a

comprehensive portfolio of renewable energy sources and enhancements to energy efficiency programs.”

“Climate change has real and lasting impacts on our environment, public health, and the economy,” said California Attorney General Kamala D. Harris.

“California has been a national leader in fighting to reduce greenhouse gas emissions, and I am proud to join this effort to preserve and protect our natural

resources for future generations to come.”

Maine Attorney General Janet Mills said, "Our natural resources are the lifeblood of our state’s economy and our quality of life.  Global climate change

demands immediate action and I am committed to using the authority of my office to address the problem in a meaningful way by defending important EPA

regulations against attacks led by the coal industry and exploring litigation options that will hold the worst polluters accountable for their actions.”

“Washington is mired by political gridlock. We cannot sit back and watch the dysfunction while nothing gets done, or worse, Washington rolls back the progress we

have made in the recent past to address the issue of climate change.  If Washington is not going to step up and recognize the crisis and find meaningful solutions,

then it will be up to the states to do so,” said Rhode Island Attorney General Peter F. Kilmartin. “As a state that will incur significant negative impacts from

global climate change, including sea-level rise and increased flooding, Rhode Island is committed to continuing the fight for common-sense regulation of

greenhouse gas emissions from power plants and other large emitters."

“Washington State has long made protecting our environment a top priority,” Washington State Attorney General Bob Ferguson said. “A problem like

climate change is bigger than any one state. I look forward to working with the coalition on innovative solutions to combat and reverse the harmful effects of climate

change.”

“Our office has a mandate to protect the public interest, and this includes ensuring that our community is not negatively affected by preventable climate change. We

welcome this crucial state-to-state cooperation to ensure that we do everything we can to fight the causes of climate change regardless of whether the federal

government continues to partner with us in these efforts or not,” said District of Columbia Attorney General Karl Racine.

“We have been impacted by climate change, and we see its drastic effects in New Mexico---extreme drought, increased risk of severe forest fires, and the ruin of our

wildlife and natural habitats,” Attorney General Balderas said. “Our efforts will ensure that progress is made on climate change and that the public is fully aware of
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The People of the State of New York v. Maurice
R. Greenberg & Howard I. Smith

A.G. Schneiderman Issues Fraud Alert On
Immigration Scams

Amid Surge Of Bias Crimes, A.G. Schneiderman
Stands With Dozens Of Civil Rights Leaders To
“Stand Up To Hate,” Issues Urgent Bulletin To
Local Law Enforcement Offering Guidance In
Identifying And Prosecuting Hate Crimes

A.G. Schneiderman & Western NY Law
Enforcement Leaders Stand Together In Fight
Against Illegal Guns

A.G. Schneiderman And Rochester Leaders
Stand Together In Fight Against Illegal Guns

the effects on the health and well-being of New Mexico families,” said New Mexico Attorney General Hector Balderas.
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AG Schneiderman:  Thank you, good morning. I’m New York’s Attorney General, 
Eric Schneiderman.  I thank you for joining us here today for what 
we believe and hope will mark a significant milestone in our 
collective efforts to deal with the problem of climate change and 
put our heads together and put our offices together to try and take 
the most coordinated approach yet undertaken by states to deal 
with this most pressing issue of our time.  I want to thank my co-
convener of the conference, Vermont Attorney General, William 
Sorrel, who has been helping in joining us here and been 
instrumental in making today’s events possible, and my fellow 
attorneys general for making the trip to New York for this 
announcement.  Many of them had been working for years on 
different aspects of this problem to try and preserve our planet and 
reduce the carbon emissions that threaten all of the people we 
represent.  And I’m very proud to be here today with Attorney 
General George Jepsen of Connecticut, Attorney General Brian 
Frosh of Maryland, Attorney General Maura Healey of 
Massachusetts, Attorney General Mark Herring of Virginia, and 
Attorney General Claude Walker of the U.S. Virgin Islands.   

We also have staff representing other attorneys general from across 
the country, including: Attorney General Kamala Harris of 
California, Matt Denn of Delaware, Karl Racine of the District of 
Columbia, Lisa Madigan of Illinois, Tom Miller of Iowa, Janet 
Mills of Maine, Lori Swanson of Minnesota, Hector Balderas of 
New Mexico, Ellen Rosenblum of Oregon, Peter Kilmartin of 
Rhode Island and Bob Ferguson of Washington.   

And finally, I want to extend my sincere thanks to Vice President 
Al Gore for joining us.  It has been almost ten years since he 
galvanized the world’s attention on climate change with his 
documentary An Inconvenient Truth. 

And, I think it’s fair to say that no one in American public life 
either during or beyond their time in elective office has done more 
to elevate the debate of our climate change or to expand global 
awareness about the urgency of the need for collective action on 
climate change than Vice President Gore.  So it’s truly an honor to 
have you here with us today. 

* The following transcript of the AGs United For Clean Power Press Conference, held on March 29,
2016, was prepared by counsel based on a video recording of the event, which is available at
http://www.ag.ny.gov/press-release/ag-schneiderman-former-vice-president-al-gore-and-coalition-
attorneys-general-across.
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So we’ve gathered here today for a conference – the first of its 
kind conference of attorneys general dedicated to coming up with 
creative ways to enforce laws being flouted by the fossil fuel 
industry and their allies in their short-sighted efforts to put profits 
above the interests of the American people and the integrity of our 
financial markets.  This conference reflects our commitment to 
work together in what is really an unprecedented multi-state effort 
in the area of climate change.  Now, we have worked together on 
many matters before and I am pleased to announce that many of 
the folks represented here were on the Amicus Brief we submitted 
to the United States Supreme Court in the Friedrichs v. California 
Teacher Association case.  We just got the ruling that there was a 
four-four split so that the American labor movement survives to 
fight another day.  And thanks, thanks to all for that effort and 
collaboration.  It shows what we can do if we work together.  And 
today we are here spending a day to ensure that this most important 
issue facing all of us, the future of our planet, is addressed by a 
collective of states working as creatively, collaboratively and 
aggressively as possible. 

The group here was really formed when some of us came together 
to defend the EPA’s Clean Power Plan, the new rules on 
greenhouse gases.  And today also marks the day that our coalition 
is filing our brief in the Court of Appeals for the District of 
Columbia.  In that important matter we were defending the EPA’s 
rules.  There is a coalition of other states on the other side trying to 
strike down the rules, but the group that started out in that matter 
together was 18 states and the District of Columbia.  We call 
ourselves The Green 19, but now that Attorney General Walker of 
the Virgin Islands has joined us our rhyme scheme is blown.  We 
can’t be called The Green 19, so now we’re The Green 20.  We’ll 
come up with a better name at some point. 

But, ladies and gentlemen, we are here for a very simple reason.  
We have heard the scientists.  We know what’s happening to the 
planet.  There is no dispute but there is confusion, and confusion 
sowed by those with an interest in profiting from the confusion and 
creating misperceptions in the eyes of the American public that 
really need to be cleared up.  The U.S. Defense Department, no 
radical agency, recently called climate change an urgent and 
growing threat to our national security.  We know that last month, 
February, was the furthest above normal for any month in history 
since 1880 when they started keeping meteorological records.  The 
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facts are evident.  This is not a problem ten years or twenty years 
in the future.  [There are] people in New York who saw what 
happened with the additional storm surge with Super Storm Sandy.  
We know the water level in New York Harbor is almost a foot 
higher than it was.  The New York State Department of 
Environmental Conservation, not some radical agency, predicts 
that if we continue at this pace, we’ll have another 1.5 feet of water 
in New York Harbor.  It’ll go up by that much in 2050.  So today, 
in the face of the gridlock in Washington, we are assembling a 
group of state actors to send the message that we are prepared to 
step into this breach.  And one thing we hope all reasonable people 
can agree on is that every fossil fuel company has a responsibility 
to be honest with its investors and with the public about the 
financial and market risks posed by climate change.  These are 
cornerstones of our securities and consumer protection laws. 

My office reached a settlement last year based on the enforcement 
of New York securities laws with Peabody Energy.  And they 
agreed to rewrite their financials because they had been misleading 
investors and the public about the threat to their own business plan 
and about the fact that they had very detailed analysis telling them 
how the price of coal would be going down in the face of actions 
taken by governments around the world.  But they were hiding it 
from their investors.  So they agreed to revise all of their filings 
with the SEC.  And the same week we announced that, we 
announced that we had served a subpoena on ExxonMobil 
pursuing that and other theories relating to consumer and securities 
fraud.  So we know, because of what’s already out there in the 
public, that there are companies using the best climate science.  
They are using the best climate models so that when they spend 
shareholder dollars to raise their oil rigs, which they are doing, 
they know how fast the sea level is rising.  Then they are drilling in 
places in the Arctic where they couldn’t drill 20 years ago because 
of the ice sheets.  They know how fast the ice sheets are receding. 
And yet they have told the public for years that there were no 
“competent models,” was the specific term used by an Exxon 
executive not so long ago, no competent models to project climate 
patterns, including those in the Arctic.  And we know that they 
paid millions of dollars to support organizations that put out 
propaganda denying that we can predict or measure the effects of 
fossil fuel on our climate, or even denying that climate change was 
happening. 
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There have been those who have raised the question:  aren’t you 
interfering with people’s First Amendment rights?  The First 
Amendment, ladies and gentlemen, does not give you the right to 
commit fraud.  And we are law enforcement officers, all of us do 
work, every attorney general does work on fraud cases.  And we 
are pursuing this as we would any other fraud matter.  You have to 
tell the truth.  You can’t make misrepresentations of the kinds 
we’ve seen here. 

And the scope of the problem we’re facing, the size of the 
corporate entities and their alliances and trade associations and 
other groups is massive and it requires a multi-state effort.  So I am 
very honored that my colleagues are here today assembling with 
us.  We know that in Washington there are good people who want 
to do the right thing on climate change but everyone from 
President Obama on down is under a relentless assault from well-
funded, highly aggressive and morally vacant forces that are trying 
to block every step by the federal government to take meaningful 
action.  So today, we’re sending a message that, at least some of us 
– actually a lot of us – in state government are prepared to step into
this battle with an unprecedented level of commitment and 
coordination. 

And now I want to turn it over to my great colleague, the co-
convener of this conference, Vermont Attorney General William 
Sorrel. 

AG Sorrel: I am pleased that the small state of Vermont joins with the big state 
of New York and are working together to make this gathering 
today a reality.  Truth is that states, large and small, have critical 
roles to play in addressing environmental quality issues.  General 
Schneiderman has mentioned our filing today in the D.C. Circuit 
on the Clean Power Plan case.  Going back some time, many of the 
states represented here joined with the federal government suing 
American Electric Power Company, the company operating several 
coal-fired electric plants in the Midwest and largely responsible for 
our acid rain and other air quality issues in the eastern part of the 
United States, ultimately resulting in what I believe to date is the 
largest settlement in an environmental case in our country’s 
history.  With help from a number of these states, we successfully 
litigated Vermont’s adoption of the so-called California standard 
for auto emissions in federal court in Vermont, now the standard in 
the country.  And right down to the present day, virtually all of the 
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states represented today are involved in looking at the alleged 
actions by Volkswagen and the issues relating to emissions from 
tens of thousands of their diesel automobiles.   

But today we’re talking about climate change which I don’t think 
there’s any doubt, at least in our ranks, is the environmental issue 
of our time.  And in order for us to effectively address this issue, 
it’s going to take literally millions of decisions and actions by 
countries, by states, by communities and by individuals.  And, just 
very briefly, Vermont is stepping up and doing its part.  Our 
legislature has set goals of 75% reduction – looking from a 1990 
base line – a 75% reduction in greenhouse gas emissions by 2050. 
Similarly, our electric utilities have a goal of 75% use of renewable 
energy sources by 2032.  So, we’ve been doing our part.  Our 
presence here today is to pledge to continue to do our part.  I’m 
mindful of the fact that I’m between you and the real rock star on 
this issue, and so I’m going to turn it back to General 
Schneiderman to introduce the next speaker. 

AG Schneiderman: Thank you.  Thank you.  I’m not really a rock star. 

[Laughter] 

Thank you Bill.  It’s always a pleasure to have someone here from 
a state whose U.S. senator is from Brooklyn.   

[Laughter] 

And doing pretty well for himself.  So, Vice President Gore has a 
very busy schedule.  He has been traveling internationally, raising 
the alarm but also training climate change activists.  He rearranged 
his schedule so he could be here with us to day to meet with my 
colleagues and I.  And there is no one who has done more for this 
cause, and it is a great pleasure to have him standing shoulder to 
shoulder with us as we embark on this new round in what we hope 
will be the beginning of the end of our addiction to fossil fuel and 
our degradation of the planet.  Vice President Al Gore. 

VP Gore: Thank you very much, Eric.  Thank you.  Thank you very much.  

[Applause] 

Thank you very much, Attorney General Schneiderman.  It really 
and truly is an honor for me to join you and your colleagues here, 
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Bill Sorrel of Vermont, Maura Healey of Massachusetts, Brian 
Frosh of Maryland, Mark Herring of Virginia, George Jepsen of 
Connecticut and Claude Walker from the U.S. Virgin Islands, and 
the ten (let’s see 1, 2, 3, 4, 5) how many other – ten other states . . . 
eleven other state attorneys general offices that were represented in 
the meetings that took place earlier, prior to this press conference.   

I really believe that years from now this convening by Attorney 
General Eric Schneiderman and his colleagues here today may 
well be looked back upon as a real turning point in the effort to 
hold to account those commercial interests that have been – 
according to the best available evidence – deceiving the American 
people, communicating in a fraudulent way, both about the reality 
of the climate crisis and the dangers it poses to all of us.  And 
committing fraud in their communications about the viability of 
renewable energy and efficiency and energy storage that together 
are posing this great competitive challenge to the long reliance on 
carbon-based fuels.  So, I congratulate you, Attorney General, and 
all of you, and to those attorneys general who were so impressively 
represented in the meetings here.  This is really, really important.   

I am a fan of what President Obama has been doing, particularly in 
his second term on the climate crisis.  But it’s important to 
recognize that in the federal system, the Congress has been sharply 
constraining the ability of the executive branch to fully perform its 
obligations under [the] Constitution to protect the American people 
against the kind of fraud that the evidence suggests is being 
committed by several of the fossil fuel companies, electric utilities, 
burning coal, and the like.  So what these attorneys general are 
doing is exceptionally important.  I remember very well – and I’m 
not going to dwell on this analogy – but I remember very well 
from my days in the House and Senate and the White House the 
long struggle against the fraudulent activities of the tobacco 
companies trying to keep Americans addicted to the deadly habit 
of smoking cigarettes and committing fraud to try to constantly 
hook each new generation of children to replenish their stock of 
customers who were dying off from smoking-related diseases.  
And it was a combined effort of the executive branch, and I’m 
proud that the Clinton-Gore administration played a role in that, 
but it was a combined effort in which the state attorneys general 
played the crucial role in securing an historic victory for public 
health.  From the time the tobacco companies were first found out, 
as evidenced by the historic attorney generals’ report of 1964, it 
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took 40 years for them to be held to account under the law.  We do 
not have 40 years to continue suffering the consequences of the 
fraud allegedly being committed by the fossil fuel companies 
where climate change is concerned.   

In brief, there are only three questions left to be answered about 
the climate crisis.  The first one is: Must we change, do we really 
have to change?  We rely on fossil fuels for more than 80% of all 
the energy our world uses.  In burning it we’ve reduced poverty 
and raised standards of living and built this elaborate global 
civilization, and it looks like it’ll be hard to change.  So naturally, 
people wonder:  Do we really have to change?  The scientific 
community has been all but unanimous for a long time now.  But 
now mother nature and the laws of physics – harder to ignore than 
scientists – are making it abundantly clear that we have to change. 
We’re putting 110 million tons of man-made heat trapping global 
warming pollution into the thin shell of atmosphere surrounding 
our planet every day, as if it’s an open sewer.  And the cumulative 
amount of that man-made global warming pollution now traps as 
much extra heat energy in the earth’s system as would be released 
by 400,000 Hiroshima-class atomic bombs exploding every 24 
hours on the surface of our planet.   

It’s a big planet, but that’s a lot of energy.  And it is the reason 
why temperatures are breaking records almost every year now. 
2015 was the hottest year measured since instruments had been 
used to measure temperature.  2014 was the second hottest.  14 of 
the 15 hottest have been in the last 15 years.  As the Attorney 
General mentioned, February continues the trend by breaking all 
previous records – the hottest in 1,632 months ever measured. 
Last December 29th, the same unnatural global warming fuel storm 
system that created record floods in the Midwest went on up to the 
Arctic and on December 29th, smack in the middle of the polar 
winter night at the North Pole, temperatures were driven up 50 
degrees above the freezing point.  So the North Pole started 
thawing in the middle of the winter night.  Yesterday the 
announcement came that it’s the smallest winter extent of ice ever 
measured in the Arctic.   

Ninety-three percent of the extra heat goes into the oceans of the 
world, and that has consequences.  When Super Storm Sandy 
headed across the Atlantic toward this city, it crossed areas of the 
Atlantic that were nine degrees Fahrenheit warmer than normal 
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and that’s what made that storm so devastating.  The sea level had 
already come up because of the ice melting, principally off 
Greenland and Antarctica.  And as the Attorney General 
mentioned, that’s a process now accelerating.  But these 
ocean-based storms are breaking records now.  I just came from 
the Philippines where Super Typhoon Haiyon created 4 million 
homeless people when it crossed much warmer waters of the 
Pacific.  By the way, it was a long plane flight to get here and I 
happened to get, just before we took off, the 200-page brief that 
you all filed in support of the Clean Power Plan.  Really excellent 
work.  Footnotes took up a lot of those 200 pages so I’m not 
claiming to [have] read all 200 of them.   

The same extra heat in the oceans is disrupting the water cycle. 
We all learned in school that the water vapor comes off the oceans 
and falls as rain or snow over the land and then rushes back to the 
ocean.  That natural life-giving process is being massively 
disrupted because the warmer oceans put a lot more water vapor up 
there.  And when storm conditions present themselves they, these 
storms will reach out thousands of kilometers to funnel all that 
extra humidity and water vapor into these massive record-breaking 
downpours.  And occasionally it creates a snowpocalypse or 
snowmaggedon but most often, record-breaking floods.  We’ve 
had seven once-in-a-thousand-year floods in the last ten years in 
the U.S.  Just last week in Louisiana and Arkansas, two feet of rain 
in four days coming again with what they call the Maya Express 
off the oceans.  And the same extra heat that’s creating these 
record-breaking floods also pull the soil moisture out of the land 
and create these longer and deeper droughts all around the world 
on every continent.   

Every night on the news now it’s like a nature hike through the 
Book of Revelation.  And we’re seeing tropical diseases moving to 
higher latitudes – the Zika virus.  Of course the transportation 
revolution has a lot to do with the spread of Zika and Dengue 
Fever and Chikungunya and diseases I’ve never heard of when I 
was growing up and maybe, probably most of you never did either. 
But now, they’re moving and taking root in the United States. 
Puerto Rico is part of the United States, by the way – not a state, 
but part of our nation.  Fifty percent of the people in Puerto Rico 
are estimated to get the Zika virus this year.  By next year, eighty 
percent.  When people who are part of the U.S. territory, when 
women are advised not to get pregnant, that’s something new that 
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ought to capture our attention.  And in large areas of Central 
America and South America, women are advised now not to get 
pregnant for two years until they try to get this brand new viral 
disease under control.   

The list of the consequences continues, and I’m not going to go 
through it all, but the answer to that first question:  “Do we have to 
change?” is clearly now to any reasonable thinking person:  “yes, 
we have to change.”  Now the second question is:  “Can we 
change?”  And for quite a few years, I will confess to you that, 
when I answered that question yes, it was based on the projections 
of scientists and technologists who said, just wait.  We’re seeing 
these exponential curves just begin, solar is going to win, wind 
power is going to get way cheaper, batteries are going to have their 
day, we’re going to see much better efficiency.  Well now we’re 
seeing these exponential curves really shoot up dramatically. 
Almost 75% of all the new investment in the U.S. in new 
generating capacity last year was in solar and wind – more than 
half worldwide.  We’re seeing coal companies go bankrupt on a 
regular basis now.  Australia is the biggest coal exporter in the 
world.  They’ve just, just the analysis there, they’re not going to 
build any more coal plants because solar and wind are so cheap.  
And we’re seeing this happen all around the world.  But, there is 
an effort in the U.S. to slow this down and to bring it to a halt 
because part of the group that, again according to the best available 
evidence, has been committing fraud in trying to convince people 
that the climate crisis is not real, are now trying to convince people 
that renewable energy is not a viable option.  And, worse than that, 
they’re using their combined political and lobbying efforts to put 
taxes on solar panels and jigger with the laws to require that 
installers have to know the serial number of every single part that 
they’re using to put on a rooftop of somebody’s house, and a 
whole series of other phony requirements, unneeded requirements, 
that are simply for the purpose of trying to slow down this 
renewable revolution.  In the opinion of many who have looked at 
this pattern of misbehavior and what certainly looks like fraud, 
they are violating the law.  If the Congress would actually work – 
our democracy’s been hacked, and that’s another story, not the 
subject of this press conference – but if the Congress really would 
allow the executive branch of the federal government to work, then 
maybe this would be taken care of at the federal level.  But these 
brave men and women, who are the attorneys general of the states 
represented in this historic coalition, are doing their job and – just 
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as many of them did in the tobacco example – they are now giving 
us real hope that the answer to that third question:  “Will we 
change?” is going to be “yes.”  Because those who are using unfair 
and illegal means to try to prevent the change are likely now, 
finally, at long last, to be held to account.  And that will remove 
the last barriers to allow the American people to move forward and 
to redeem the promise of our president and our country in the 
historic meeting in Paris last December where the United States led 
the global coalition to form the first global agreement that is truly 
comprehensive.  If the United States were to falter and stop leading 
the way, then there would be no other leader for the global effort to 
solve this crisis.  By taking the action these attorneys general are 
taking today, it is the best, most hopeful step I can remember in a 
long time – that we will make the changes that are necessary. 

So, I’ll conclude my part in this by, once again, saying 
congratulations to these public servants for the historic step they 
are taking today.  And on behalf of many people, who I think 
would say it’s alright for me to speak for them, I’d like to say 
thank you. 

AG Schneiderman: Thank you very much, and now my other colleagues are going to 
say a few words.  For whatever reason, I’ve gotten into the habit, 
since we always seem to do this, we do this in alphabetical order 
by state, which I learned when I first became an AG but I guess 
we’ll stick with it.  Connecticut Attorney General George Jepsen 
who was our partner in the Friedrichs case and stood with me 
when we announced that we were filing in that case.  We’ve done a 
lot of good work together.  Attorney General Jepsen. 

AG Jepsen: I’d like to thank Eric and Bill for their leadership on this important 
issue and in convening this conference and to recognize the man 
who has done more to make global warming an international issue 
than anybody on the entire planet – Vice President Al Gore.  In the 
backdrop, in the backdrop of a very dysfunctional Congress, state 
attorneys general, frequently on a bipartisan, basis have shown that 
we can stand up and take action where others have not.  The Vice 
President referenced the tobacco litigation, which was before my 
time but hugely important in setting the tone and the structures by 
which we do work together.  Since becoming attorney general in 
2011, we’ve taken on the big banks and their mortgage servicing 
issues, a $25 billion settlement.  We’ve taken on Wall Street’s 
Standard & Poor’s for mislabeling mortgage-backed securities – as 
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a 20-state coalition – mislabeling mortgage-backed securities as 
AAA when in fact they were junk.  Working together on data 
privacy issues, and now it’s time that we stand up once again and 
take on what is the most important issue of our generation.  We 
owe it to our children, our children’s children, to step up and do 
the right thing, to work together and I’m committed to it.  Thank 
you. 

AG Schneiderman: Thank you.  And now a relatively new colleague but someone who 
has brought incredible energy to this fight and who we look 
forward to working with on this and other matters for a long time 
to come.  Maryland Attorney General Brian Frosh. 

AG Frosh: Well, first thank you again to General Schneiderman and General 
Sorrel for putting together this group and it’s an honor to be with 
you, Mr. Vice President.  Thank you so much for your leadership. 
I’m afraid we may have reached that point in the press conference 
where everything that needs to be said has been said, but everyone 
who needs to say it hasn’t said it yet.   

[Laughter] 

So, I will try to be brief.  Climate change is an existential threat to 
everybody on the planet.  Maryland is exceptionally vulnerable to 
it.  The Chesapeake Bay bisects our state.  It defines us 
geographically, culturally, historically.  We have as much tidal 
shoreline as states as large as California.  We have islands in the 
Chesapeake Bay that are disappearing.  We have our capital, 
Annapolis, which is also the nuisance flood capital of the United 
States.  It’s under water way, way, way too often.  It’s 
extraordinarily important that we address the problem of climate 
change.  I’m grateful to General Sorrel and General Schneiderman 
for putting together this coalition of the willing.  I’m proud to be a 
part of it in addressing and supporting the President’s Clean Power 
Plan.  What we want from ExxonMobil and Peabody and ALEC is 
very simple.  We want them to tell the truth.  We want them to tell 
the truth so that we can get down to the business of stopping 
climate change and of healing the world.  I think that as attorneys 
general, as the Vice President said, we have a unique ability to help 
bring that about and I’m very glad to be part of it. 

AG Schneiderman: Thank you.  And, another great colleague, who has done 
extraordinary work before and since becoming attorney general 
working with our office on incredibly important civil rights issues, 
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financial fraud issues, Massachusetts Attorney General Maura 
Healey. 

AG Healey: Thank you very much General Schneiderman. Thank you General 
Schneiderman and General Sorrel for your leadership on this issue. 
It’s an honor for me to be able to stand here today with you, with 
our colleagues and certainly with the Vice President who, today, I 
think, put most eloquently just how important this is, this 
commitment that we make.  Thank you for your leadership.  Thank 
you for your continuing education.  Thank you for your inspiration 
and your affirmation.   

You know, as attorneys general, we have a lot on our plates: 
addressing the epidemics of opiate abuse, gun violence, protecting 
the economic security and well-being of families across this 
country; all of these issues are so important.  But make no mistake 
about it, in my view, there’s nothing we need to worry about more 
than climate change.  It’s incredibly serious when you think about 
the human and the economic consequences and indeed the fact that 
this threatens the very existence of our planet.  Nothing is more 
important.  Not only must we act, we have a moral obligation to 
act.  That is why we are here today.   

The science – we do believe in science; we’re lawyers, we believe 
in facts, we believe in information, and as was said, this is about 
facts and information and transparency.  We know from the 
science and we know from experience the very real consequences 
of our failure to address this issue.  Climate change is and has been 
for many years a matter of extreme urgency, but, unfortunately, it 
is only recently that this problem has begun to be met with equally 
urgent action.  Part of the problem has been one of public 
perception, and it appears, certainly, that certain companies, certain 
industries, may not have told the whole story, leading many to 
doubt whether climate change is real and to misunderstand and 
misapprehend the catastrophic nature of its impacts.  Fossil fuel 
companies that deceived investors and consumers about the 
dangers of climate change should be, must be, held accountable. 
That’s why I, too, have joined in investigating the practices of 
ExxonMobil.  We can all see today the troubling disconnect 
between what Exxon knew, what industry folks knew, and what 
the company and industry chose to share with investors and with 
the American public.   
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We are here before you, all committed to combating climate 
change and to holding accountable those who have misled the 
public.  The states represented here today have long been working 
hard to sound the alarm, to put smart policies in place, to speed our 
transition to a clean energy future, and to stop power plants from 
emitting millions of tons of dangerous global warming pollution 
into our air.  I will tell you, in Massachusetts that’s been a very 
good thing.  Our economy has grown while we’ve reduced 
greenhouse gas emissions and boosted clean power and efficiency. 
We’re home to a state with an $11 billion clean energy industry 
that employs nearly 100,000 people.  Last year clean energy 
accounted for 15% of New England’s power production.  Our 
energy efficiency programs have delivered $12.5 billion in benefits 
since 2008 and are expected to provide another $8 billion over the 
next three years.  For the past five years, Massachusetts has also 
been ranked number one in the country for energy efficiency.  So 
we know what’s possible.  We know what progress looks like.  But 
none of us can do it alone.  That’s why we’re here today.  We have 
much work to do, but when we act and we act together, we know 
we can accomplish much.  By quick, aggressive action, educating 
the public, holding accountable those who have needed to be held 
accountable for far too long, I know we will do what we need to do 
to address climate change and to work for a better future.  So, I 
thank AG Schneiderman for gathering us here today and for my 
fellow attorneys general in their continued effort in this important 
fight.  Thank you. 

AG Schneiderman:   Thank you.  And now another great colleague who speaks as 
eloquently as anyone I’ve heard about what’s happening to his 
state, and a true hero of standing up in a place where maybe it’s 
not quite as politically easy as it is to do it in Manhattan but 
someone who is a true aggressive progressive and a great attorney 
general, Mark Herring from Virginia. 

AG Herring: Thank you, Eric.  Good afternoon.  In Virginia, climate change 
isn’t some theoretical issue.  It’s real and we are already dealing 
with its consequences.  Hampton Roads, which is a coastal region 
in Virginia, is our second most populated region, our second 
biggest economy and the country’s second most vulnerable area as 
sea levels rise.  The area has the tenth most valuable assets in the 
world threatened by sea level rise.  In the last 85 years the relative 
sea level in Hampton Roads has risen 14 inches – that’s well over a 
foot – in just the last century.   
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Some projections say that we can expect an additional two to five 
feet of relative sea level rise by the end of this century – and that 
would literally change the face of our state.  It would cripple our 
economy and it could threaten our national security as Norfolk 
Naval, the world’s largest naval base, is impacted.  Nuisance 
flooding that has increased in frequency will become the norm. 
They call it blue sky flooding.  Storm surges from tropical systems 
will threaten more homes, businesses and residents.  And even 
away from the coast, Virginians are expected to feel the impact of 
climate change as severe weather becomes more dangerous and 
frequent.  Just a few weeks ago, we had a highly unusual February 
outbreak of tornadoes in the Commonwealth that was very 
damaging and unfortunately deadly.   

Farming and forestry is our number one industry in Virginia.  It’s a 
$70 billion industry in Virginia that supports around 400,000 jobs 
and it’s going to get more difficult and expensive.  And, the 
Commonwealth of Virginia local governments and the navy are 
already spending millions to build more resilient infrastructure, 
with millions and millions more on the horizon.  To replace just 
one pier at Norfolk Naval is about $35 to $40 million, and there are 
14 piers, so that would be around a half billion right there.   

As a Commonwealth and a nation, we can’t put our heads in the 
sand.  We must act and that is what today is about.  I am proud to 
have Virginia included in this first of its kind coalition which 
recognizes the reality and the pressing threat of man-made climate 
change and sea level rise.  This group is already standing together 
to defend the Clean Power Plan – an ambitious and achievable plan 
– to enjoy the health, economic and environmental benefits of
cleaner air and cleaner energy.  But there may be other 
opportunities and that’s why I have come all the way from 
Virginia.  I am looking forward to exploring ideas and 
opportunities, to partner and collaborate, if there are enforcement 
actions we need to be taking, if there are legal cases we need to be 
involved in, if there are statutory or regulatory barriers to growing 
our clean energy sectors and, ultimately, I want to work together 
with my colleagues here and back in Virginia to help combat 
climate change and to shape a more sustainable future.   

And for any folks who would say the climate change is some sort 
of made-up global conspiracy, that we’re wasting our time, then 
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come to Hampton Roads.  Come to Norfolk and take a look for 
yourselves.  Mayor Fraim would love to have you. 

AG Schneiderman: Thank you.  And our closer, another great colleague who has 
traveled far but comes with tremendous energy to this cause and is 
an inspiration to us all, U.S. Virgin Islands Attorney General 
Claude Walker. 

AG Walker: Thank you.  Thank you, General Schneiderman, Vice President 
Gore.  One of my heroes, I must say.  Thank you.  I’ve come far to 
New York to be a part of this because in the Virgin Islands and 
Puerto Rico, we experience the effects of global warming.  We see 
an increase in coral bleaching, we have seaweeds, proliferation of 
seaweeds in the water, all due to global warming.  We have 
tourism as our main industry, and one of the concerns that we have 
is that tourists will begin to see this as an issue and not visit our 
shores.  But also, residents of the Virgin Islands are starting to 
make decisions about whether to live in the Virgin Islands – people 
who have lived there for generations, their families have lived 
there for generations.  We have a hurricane season that starts in 
June and it goes until November.  And it’s incredibly destructive to 
have to go through hurricanes, tropical storms annually.  So people 
make a decision:  Do I want to put up with this, with the power 
lines coming down, buildings being toppled, having to rebuild 
annually?  The strengths of the storms have increased over the 
years.  Tropical storms now transform into hurricanes.  When 
initially they were viewed as tropical storms but as they get close 
to the land, the strength increases.  So we’re starting to see people 
make decisions about whether to stay in a particular place, whether 
to move to higher ground – which is what some have said – as you 
experience flooding, as you experience these strong storms.  So we 
have a strong stake in this, in making sure that we address this 
issue.   

We have launched an investigation into a company that we believe 
must provide us with information about what they knew about 
climate change and when they knew it.  And we’ll make our 
decision about what action to take.  But, to us, it’s not an 
environmental issue as much as it is about survival, as Vice 
President Gore has stated.  We try as attorneys general to build a 
community, a safe community for all.  But what good is that if 
annually everything is destroyed and people begin to say:  Why am 
I living here?   
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So we’re here today to support this cause and we’ll continue.  It 
could be David and Goliath, the Virgin Islands against a huge 
corporation, but we will not stop until we get to the bottom of this 
and make it clear to our residents as well as the American people 
that we have to do something transformational.  We cannot 
continue to rely on fossil fuel.  Vice President Gore has made that 
clear.  We have to look at renewable energy.  That’s the only 
solution.  And it’s troubling that as the polar caps melt, you have 
companies that are looking at that as an opportunity to go and drill, 
to go and get more oil.  Why?  How selfish can you be?  Your 
product is destroying this earth and your strategy is, let’s get to the 
polar caps first so we can get more oil to do what?  To destroy the 
planet further?  And we have documents showing that.  So this is 
very troubling to us and we will continue our fight. Thank you.  

AG Schneiderman:   Thank you and Eric.  And I do want to note, scripture reports 
David was not alone in fact, Brother Walker.  Eric and Matt will 
take on-topic questions. 

Moderator: Please just say your name and publication. 

Press Person: John [inaudible] with The New York Times.  I count two people 
who have actually said that they’re launching new investigations. 
I’m wondering if we could go through the list and see who’s 
actually in and who is not in yet. 

AG Schneiderman: Well, I know that prior to today, it was, and not every investigation 
gets announced at the outset as you know, but it had already been 
announced that New York and California had begun investigations 
with those stories.  I think Maura just indicated a Massachusetts 
investigation and the Virgin Islands has, and we’re meeting with 
our colleagues to go over a variety of things.  And the meeting 
goes on into the afternoon.  So, I am not sure exactly where 
everyone is.  Different states have – it’s very important to 
understand – different states have different statutes, different 
jurisdictions.  Some can proceed under consumer protection law, 
some securities fraud laws, there are other issues related to 
defending taxpayers and pension funds.  So there are a variety of 
theories that we’re talking about and collaborating and to the 
degree to which we can cooperate, we share a common interest, 
and we will.  But, one problem for journalists with investigations 
is, part of doing an investigation is you usually don’t talk a lot 
about what you’re doing after you start it or even as you’re 
preparing to start it.  
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Press Person: Shawn McCoy with Inside Sources.  A Bloomberg Review editorial 
noted that the Exxon investigation is preposterous and a dangerous 
affirmation of power.  The New York Times has pointed out that 
Exxon has published research that lines up with mainstream 
climatology and therefore there’s not a comparison to Big 
Tobacco.  So is this a publicity stunt?  Is the investigation a 
publicity stunt? 

AG Schneiderman: No.  It’s certainly not a publicity stunt.  I think the charges that 
have been thrown around – look, we know for many decades that 
there has been an effort to influence reporting in the media and 
public perception about this.  It should come as no surprise to 
anyone that that effort will only accelerate and become more 
aggressive as public opinion shifts further in the direction of 
people understanding the imminent threat of climate change and 
other government actors, like the folks represented here step up to 
the challenge.  The specific reaction to our particular subpoena was 
that the public reports that had come out, Exxon said were cherry 
picked documents and took things out of context.  We believe they 
should welcome our investigation because, unlike journalists, we 
will get every document and we will be able to put them in context.  
So I’m sure that they’ll be pleased that we’re going to get 
everything out there and see what they knew, when they knew it, 
what they said and what they might have said. 

Press Person: David [inaudible] with The Nation. Question for General 
Schneiderman.  What do you hope to accomplish with your Exxon 
investigation?  I’m thinking with reference to Peabody where 
really there was some disclosure requirements but it didn’t do a 
great deal of [inaudible].  Is there a higher bar for Exxon?  What 
are the milestones that you hope to achieve after that investigation? 

AG Schneiderman: It’s too early to say.  We started the investigation.  We received a 
lot of documents already.  We’re reviewing them.  We’re not pre-
judging anything, but the situation with oil companies and coal 
companies is somewhat different because the coal companies right 
now are, the market is already judging the coal industry very 
harshly.  Coal companies, including Peabody, are teetering on the 
brink.  The evidence that we advanced and what was specifically 
disclosed about Peabody were pretty clear cut examples of 
misrepresentations made in violation with the Securities and 
Exchange Commission, made to investors.  It’s too early to say 
what we’re going to find with Exxon but we intend to work as 
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aggressively as possible, but also as carefully as possible.  We’re 
very aware of the fact that everything we do here is going to be 
subject to attack by folks who have a huge financial interest in 
discrediting us.  So we’re going to be aggressive and creative but 
we are also going to be as careful and meticulous and deliberate as 
we can. 

VP Gore: Could I respond to the last couple of questions just briefly.  And in 
doing so, I’d like to give credit to the journalistic community and 
single out the Pulitzer Prize winning team at InsideClimate News, 
also the Los Angeles Times and the student-led project at Columbia 
School of Journalism under Steve Coll.  And the facts that were 
publicly presented during, in those series of articles that I have 
mentioned, are extremely troubling, and where Exxon Mobil in 
particular is concerned.  The evidence appears to indicate that, 
going back decades, the company had information that it used for 
the charting of its plan to explore and drill in the Arctic, used for 
other business purposes information that largely was consistent 
with what the mainstream scientific community had collected and 
analyzed.  And yes, for a brief period of time, it did publish some 
of the science it collected, but then a change came, according to 
these investigations.  And they began to make public statements 
that were directly contrary to what their own scientists were telling 
them.  Secondly, where the analogy to the tobacco industry is 
concerned, they began giving grants – according to the evidence 
collected – to groups that specialize in climate denial, groups that 
put out information purposely designed to confuse the public into 
believing that the climate crisis was not real.  And according to 
what I’ve heard from the preliminary inquiries that some of these 
attorneys general have made, the same may be true of information 
that they have put out concerning the viability of competitors in the 
renewable energy space.  So, I do think the analogy may well hold 
up rather precisely to the tobacco industry.  Indeed, the evidence 
indicates that, that I’ve seen and that these journalists have 
collected, including the distinguished historian of science at 
Harvard, Naomi Oreskes wrote the book The Merchants of Doubt 
with her co-author, that they hired several of the very same public 
relations agents that had perfected this fraudulent and deceitful 
craft working for the tobacco companies.  And so as someone who 
has followed the legislative, the journalistic work very carefully, I 
think the analogy does hold up. 
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Press Person: [inaudible] with InsideClimate News.  Along the lines of talking 
about that analogy:  from a legal framework, can you talk about a 
comparison, similarities and differences between this potential case 
and that of Big Tobacco? 

AG Schneiderman: Well, again, we’re at the early stages of the case.  We are not pre-
judging the evidence.  We’ve seen some things that have been 
published by you and others, but it is our obligation to take a look 
at the underlying documentation and to get at all the evidence, and 
we do that in the context of an investigation where we will not be 
talking about every document we uncover.  It’s going to take some 
time, but that’s another reason why working together collectively 
is so important.  And we are here today because we are all 
committed to pursuing what you might call an all-levers approach.  
Every state has different laws, different statutes, different ways of 
going about this.  The bottom line is simple.  Climate change is 
real, it is a threat to all the people we represent.  If there are 
companies, whether they are utilities or they are fossil fuel 
companies, committing fraud in an effort to maximize their 
short-term profits at the expense of the people we represent, we 
want to find out about it.  We want to expose it, and we want to 
pursue them to the fullest extent of the law. 

Moderator: Last one. 

Press Person: Storms, floods will arise they are all going to continue to destroy 
property and the taxpayers . . . 

Moderator: What’s your name and . . . 

Press Person: Oh, sorry.  Matthew Horowitz from Vice.  Taxpayers are going to 
have to pay for these damages from our national flood insurance 
claims.  So if fossil fuel companies are proven to have committed 
fraud, will they be held financially responsible for any sorts of 
damages? 

AG Schneiderman: Again, it’s early to say but certainly financial damages are one 
important aspect of this but, and it is tremendously important and 
taxpayers – it’s been discussed by my colleagues – we’re already 
paying billions and billions of dollars to deal with the 
consequences of climate change and that will be one aspect of – 
early foreseeing, it’s far too early to say.  But, this is not a situation 
where financial damages alone can deal with the problem.  We 
have to change conduct, and as the Vice President indicated, other 
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places in the world are moving more rapidly towards renewables. 
There is an effort to slow that process down in the United States. 
We have to get back on that path if we’re going to save the planet 
and that’s ultimately what we’re here for. 

Moderator: We’re out of time, unfortunately.  Thank you all for coming. 
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' 

STATE OF NEW YORK 

OFFICE OF THE ATTORNEY GENERAL 

SUBPOENA DUCES TECuM 
THE PEOPLE OF THE STATE OF NEW YoRK 

GREETINGS 

TO: 

PricewaterhouseCoopers LLP 
300 Madison Avenue 
NewYork,NewYork 10017 

You ARE HEREBY COMMANDED, pursuant General Business Law § 352, Executive Law 
§ 63(12), and§ 2302(a) of the New York Civil Practice Law and Rules, to deliver and turn over 
to Eric T. Schneiderman, the Attorney General of the State ofNew York, or a designated 
Assistant Attorney General, on the 2nd dav ofSeptember, 2016. at 9:30a.m., or any agreed 
upon adjourned date or time, at 120 Broadway, New York, New York 10271, all documents and 
information requested in the attached Schedule in accordance with the instructions and 
definitions contained therein. 

TAKE NOTICE that the Attorney General deems the documents and. information 
commanded by this Subpoena to be relevant ~d material to an investigation and inquiry 
undertaken in the public interest. 

TAKE FuRTHER NQTICE that Your disobedience of this Subpoena, by failing to produce 
documents and information on the date, time and place stated above or on any agreed upo~ 
adjourned date or time, may subject You to prosecution for a misdemeanor or penalties and 
other lawful punishment under General Business Law § 352 and § 2308 of the New York Civil 
Practice Law, and/or other statutes. 

TAKE FuRTHER NOTICE that You should not disclose the existence of this Subpoena, its 
contents, or any subsequent communications with the Office of the Attorney General while this 
investigation is pending. Disclosure of this Subpoena may impede a confidential investigation 
being conducted by the Attorney General. In the event You believe that You are required to 
disclose the existence of this Subpoena or any information related thereto, You shall notify the 
Assistant Attorney General listed below immediately and well in advance of Your disclosure of 
the same. 
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WITNESS, The Honorable Eric T. Schneiderman, Attorney General of the State ofNew 
York, this 19th day of August, 2016. 

By: 
~eMilgram 

Deputy Bureau Chief 
Investor Protection Bureau 
120 Broadway, 23rd Floor 
NewYork,NewYork 10271 
(21'2) 416-8222 

,./! 
/ I 

By: ,~ 

Jonkthan Z eig 
Assistant ttomey General 
Investor Protection Bureau 
120 Broadway, 23rd Floor 
New York, New York 10271 
(212) 416-8954 
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SCHEDULE 

A. General Definitions and Rules of Construction 

1. "All" means each and every. 

2. "Any'' means any and all. 

3. "And" and "or'' shall be construed either disjunctively or conjunctively as necessary to 
bring within the scope of the Subpoena all information or Documents that might 
otherwise be construed to be outside of its scope. 

4. "Communication" means any conversation, disc~sion, letter, email, memorandum, 
meeting, note or other transmittal of information or message, whether transmitted in 
writing, orally, electronically or by any other means, and shall include any Document that 
abstracts, digests, transcribes, records or reflects any of the foregoing. 

5. "Concerning'' means, directly or indirectly, in whole or in part, relating to, referring to, 
describing, evidencing or constituting. 

6. "Custodian" means any Person or Entity that, as. of the date of this Subpoena, maintained, 
possessed, or otherwise kept or controlled such Document 

7. ''Document'' is used herein in the broadest sense of the t'erm and means all recorCls and 
other tangible media of expression of whatever nature however and wherever created, 
produced or stored (manually, mechanically, electronically or otherwise), including 
without limitation all versions whether draft or final, all annotated or nonconforming or 
other copies, electronic mail ("e-mail"), instant messages, text messages, Blackberry or 
other wireless device messages, voicemail, calendars, date books, appointment books, 
diaries, books, papers, work papers, files, desk files, permanent files, temporary files, 
notes, confirmations, account statements, correspondence, memoranchi, reports, records, 
journals, registers, analyses, plans, manuals, p~licies, telegrams, faxes, telexes, wires, 
telephone logs, telephone messages, message slip~, minutes, notes or records or 
transcriptions of conversations or Communications or meetings, tape recordings, 
videotapes, disks, other electronic media, microfilm, microfiche, storage devices, press 
releases, contracts, agreements, notices and SUilll1laries. Any non-identical version of a 
Document constitutes a separate Document within this definition, including without 
limitation drafts or copies bearing any notation, edit, comment, marginalia, underscoring, 
highlighting, marking, or any other alteration of any kind resulting in any difference 
between two or more otherwise identical Documents. In the case of Documents bearing 
.any notation or other marking made by highlighting ink, the term Document means the 
original version bearing the highlighting ink, which original must be produced as 
opposed to any copy thereof. 

8. "Entity" means without limitation .any corporation, company, limited liability company or 
corporation, partnership, limited partnership, association, or other firm or similar body, or 
any unit, division, agency, department, or similar subdivision thereof. 
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9. "Identify'' or "Identity," as applied to any Document, means the provision in writing of 
infonna,tion sufficiently .particular to enable the Attorney General to request the 
Document's production through subpoena or otherwise, including but not limited to: (a) 
Document type (letter, memorandum, etc.);" (b) Document subject matter; (c) Document 
date; and (d) Document author(s), addressee(s) and recipient(s). In lieu ofidentifying a 
.Document, the Attorney General will accept production of the Document, together with 
designation of the Document's Custodian, and identification of each Person You believe 
to have received a copy of the Document. · 

10. "Identify'' or "Identity," as applied to any Entity, means the provision in writing of such 
Entity's legal name, any d/b/a, former, or other nan'l.es, any parent, subsidiary, officers, · 
employees, or agents thereof, and any address( es) and any telephone number(s) thereof. 

. 11. "Identify'' or "Identity," as applied to any natural person, means and includes the 
provision in writing of the natural person's name, title(s), any aliases, place(s) of 
employment, telephone number(s), e-mail address( es), mailing addresses and physical 
address(es). 

12. ''Person" means any natural' person, or any Entity. 

13. "Sent'' or ''received" as used herein means, in addition to their usual meanings, the 
transmittal or reception of a Document by physical, ele~tronic or other delivery, whether 
by direct or indirect means. · 

1'4. "Subpoena" means this subpoena and any schedules or attachments thereto. 

15. The use of the singular form of any word used herein shall include the plural and vice 
versa The use of any tense of any verb includes all other tenses of the verb. 

16. The references to Communications, Custodians, Documents, Persons, and Entities in this 
Subpoena encompas·s all such relevant ones worldwide. 

B. Particular Definitions 

1. "You," "Your,". or "PwC" means PricewaterhouseCoopers LLP and Any present or 
former parents, subsidiaries, affiliates, directors, officers, partners, employees, agents, 
representatives, attorneys or other Persons acting on its behalf, and including 
predecessors or successors or Any affiliates of the foregoing. 

2. "Exxon" means ExxonMobil Corporation, ExxonMobil Oil Corporation, and Any present 
or former parents, subsidiaries, affiliates, directors, officers, partners, employees, agents, 
representatives, attorneys or other Persons acting on its behalf, and including 
pred~cessors or successors or Any affiliates of the foregoing. 

3. "CDP" means the organization formerly called Carbon Disclosure Project and Any 
present or former parents, subsidiaries, affiliates, directors, officers, partners, employees, 
agents, representatives, attorneys or other Persons acting on its behalf, including 
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. . . 
predecessors or successors or Any affiliates of the foregoing, and All associated reports, 
publications, and analysis. 

4. ''Climate Chari.ge" means climate and environmental system impacts, weather-related 
events, and Any other effect on the earth's physical, biological, and human systems (e.g., 
communities and built infrastructure) that may be related to anthropogenic emissions of 
carbon dioxide aDd other Greenhouse Gases, including but not limited to increasing air or 
water temperatures, global warming, rising sea levels, melting of sea ice and land-based 
ice including glaciers and ice sheets, ocean acidification, permafrost thawing, changes in 
precipitation patterns; intensity or frequency, droughts, coastal and riverine flooding, and 
extreme storms. 

5. ''E&P" means the exploration and production segment of the energy industry, including 
but not limited to discovering, augmenting, extracting, producing, recovering, and 
merchandising oil, gas, and other hydrocarbo~, together with All other upstream 
activities and assets, and including but not limited to oil, gas, an~ other hydrocarbon 
reserves, resource base, and. potential resqurce base. 

6. "Fossil Fuel" means All energy sources formed from fossilized remains of dead 
organisms, including oil, gas, bitumen and natural gas. For purposes of this Subpoena, 
the definition includes also fossil fuels blended with biofuels, such as com ethanol blends 
of gasoline. The definition excludes renewable sources of energy production, such as 
hydroelectric, geothermal, solar, tidal, wind, and biomass. 

7. "Greenhouse Gases" means carbon dioxide, methane, nitrous oxide, hydro:fluorocarbons, 
perfluorocarbons, and sulfur hexafluoride . 

. 
8. "Renewable Energy" means renewable sources of energy production, such as 

hydroelectric, g~othermal, solar, tidal, wind, and biomass. 

C. Instructions 

I. Preservation of Relevant Documents and Information; Spoliation. You are reminded of 
Your obligations under law to preserve Documents and information relevant or 
potentially relevant to this Subpoena from destruction or loss, and of the consequences 
of, and penalties available for, spoliation of evidence. No agreement, written or 
otherwise, purporting to modify, limit or otherwise vary the terms of this Subpoena, shall 
be construed in any way to narrow, qualify, eliminate or otherwise diminish Your 
aforementioned preservation obligations. Nor shall You act, in reliance upon any such 
agreement or otherwise, in any manner inconsistent with Your preservation· obligations 
under law. No agreement purporting to modify, limit or otherwise vary Your 
preservation obligations under law shall be construed as iri any way narrowing, 
qualifying, eliminating or otherwise diniinishing such aforementioned preservation 
obligations, nor shall You act in reliance upon any such agreement, unless an Assistant 
Attorney General confirms or acknowledges such agreement in writing, or makes such 
agreement a matter of record in open court. 
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2. Possession. Custody, and Control. The Subpoena calls for all responsive Documents or 
information in Your possession, custody or control. This includes, without limitation, 
Documents or information possessed or held by any of Your officers, directors, 
employees, agents, representatives, divisions, affiliates, subsidiaries or Persons from 
whom You could request Documents or information. If Documents. or information 
responsive to a request in this Subpoena are in Your control, but not in Your possession 
or custody, You shall promptly Identify the Person with possession or custody. 

3. Documents No Longer in Your Possession. If any Document requested herein was 
formerly hi Your possession, custody or control but is no longer available, or no longer 
exists, You shall submit a statement in writing under oath that: (a) describes in detail the 
nature of such Document and its contents; (b) Identifies the Person(s) who prepared such 
Document and its contents; (c) Identifies all Persons who have seen or had possession of 
such Document; (d) specifies the date(s) on which such Document was prepared, 
transmitted or received; (e) specifies the date(s) on which such Document became 
unavailable; (f) specifies the reason why such Document is unavailable, including 
without limitation whether it was misplaced, lost, destroyed or transferred; and if such 
Document has been destroyed or transferred, the conditions of and reasons for such . 
destruction·or transfer and the Identity of the Person(s) requesting and performing such 
destruction or transfer; and (g) Identifies all Persons with knowledge of any portion of the 
contents of the Document. · 

4. No Documents Responsive to Subpoena Requests. If there are no Docuinents responsive 
to any particular Subpoena request, You shall so state in writing under oath in the 
Affidavit of Compliance attached hereto, identifying the paragraph number(s) of the · 
Subpoena request concerned. 

5. Format ofProduction. You shall produce Documents and information responsive to this 
Subpoena in the format requested by the Office of the New York State Attorney General. 
Productions in electronic format shall meet the specifications set out in Attachments 1 
and 2 hereof. · 

6. Existing Organization of Documents to be Preserved. Regardless of whether a 
production is in electronic or paper format, each Document shall be produced in the same 
form, sequence, organization or other order or layout in which it was maintained before 
production, including but not limited to production of any Document or other material 
indicating filing or other organization. Such production shall include without limitation 
any file folder, file jacket, cover or similar organizational material, as well as any folder 
bearing any title or legend that contains no Document. Likewise, all Documents that are 
physically attacl;ted to each other in Your files shall remain so attached in any production; 
or if such production is electronic, shall be accompanied by notation or information 
sufficient to indicate clearly such physical attachment. 

7. Document Numbering. All Documents responsive to this Subpoena, regardless of 
whether produced or withheld on ground of privilege or other legal doctrine, and 
regardless of whether production is in electronic or paper format, shall be numbered in 
the lower right comer of each page of such Document, without disrupting or altering the 
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form, sequence, orgmnzation or other order or layout in which such Documents were 
maintained before production. Such number shall comprise a prefix containing th~ 
producing Person's name or an abbreviation thereof, followed by a unique, sequential, 
identifying document control number. 

8. Privilege Placeholders. For each Document withheld frolll production on ground of 
privilege or other legal doctrine, regardless of whether a production is electronic or in 
hard copy, You shall insert one or more placeholder page(s) in the production bearing the 
same document control number(s) borne by the Document withheld; in the sequential 
place(s) ori~y occupied by the Document before it was removed from the production. 

9. Privilege. If You withhold any Document responsive to this Subpoena on ground of 
privilege or other legal doctrine, You shall submit with the Documents produced a 
statement in writing under oath, stating: (a) the document control number(s) of the 
Document withheld; (b) the type of Document; (c) the date of the Document; (d) the 
author(s) and recipient(s) of the Document; (e) the general subject matter of the 
Document; and (f) the legal ground for withholding the Document. If the legal ground 
for withholcqng the Document is attorney-client privilege, You shall indicate the name of 
the attorney(s) whose legal advice is sought or provided in the Document. 

I 0. Your Production Instructions to be Produced. You shall produce a copy of all written or 
otherwise recorded instructions prepared by You concerning the steps taken to respond to 
this Subpoena. For any unrecorded instructions given, You shall provide a written · 
statement under oath from the Person(s) who gave such instructions that details the 
·specific content of the instructions and any Person( s) to whom the instructions were 
given. 

11. Cover Letter. Accompanying any production(s) made pursuant to this Subpoena, You 
shall include a cover letter that shall at a minimum provide an index containing the 
following: (a) a description of the type and content of each Document produced 
therewith; (b) the paragraph number(s) of the Subpoena request to which each such 
Document is responsive;· (c) the Identity of the Custodian(s) of each such Document; and 
(d) the document cpntrol number(s) of each such Document 

12. Affidavit of Compliance. A copy of the Affidavit of Compliance provided herewith shall 
be completed and executed by all natural persons supervising or participating in 
compliance with this Subpoena, and You shall submit such executed Affi.davit(s) of 
Compliance with Your response to this Subpoena. 

13. Identification of Persons Preparing Production. In a schedule attached to the Affidavit of 
Compliance provided herewith, Yo~ shall Identify the natural person(s) who prepared or 
assembled any productions or responses to this Subpoena. You shall further Identify the 
natural person(s) under whose personal supervision the preparation and assembly of 
productions and responses to this Subpoena occurred. You shall further Identify all other 
natural person(s) able competently to testify: (a) that such productions and responses are 
complete and correct to the best of such person's knowledge and belief; and (b) that any 
Documents produced are authentic, genuine and what they purport to be. 
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14. Continuing Obligation to Produce. This Subpoena imposes a continuing obligation to 
produce the Documents and information requested. Documents located, and information 
learned or acquired, at any time after Your response is due shall be promptly produced at 
the plac~ specified in this Subpoena. · 

15. No Oral Modifications. No agreement purporting to modify, limit or otherwise vary this 
Subpoena shall be valid or binding, ap.d You shall not act in reliance upon any such 
agreement, unless an Assistant Attorney General confirms or acknowledges such 
agreement in writing, or makes such agreement a matter of record in open court. 

16. Time Period. Unless otherwise specified, the time period for information, Documents, 
and Communications requested by this Subpoena is from January 1, 2010 (i.e. PwC's 
audits of financial statements for 201 0) through the date of the production. 

D. Requ~ts for Information 

1. Identify All individuals and business groups or divisions at PwC that were involved in 
PwC's reviews and audits of Exxon's financial statements. 

2. Identify All individuals and business groups or divisions at PwC that were involved in 
PwC's review of Exxon's decisions Concerning its oil, gas, and other hydrocarbon 
reserves, resource base, and potential resource base. 

3. Identify All individuals and business groups or divisions at PwC that were involved in 
PwC's review of Exxon's decisions Concerning actual or potential E&P-related write­
downs, impairment charges, impairment testing or analysis, or triggers for impairment 
testing or analysis. 

4. Identify All individuals and business groups or divisions at PwC that were involved in 
PwC's review of Exxon's capital allocation and expenditure decisions based on actual or 
potential impacts of Climate Change or policies or regulations Concerning Climate 
Change. 

5. Identify All individuals and business groups or divisions at Exxon with which PwC 
communicated Concerning Exxon's oil, gas, and other hydrocarbon reserves, resource 
base, and potential resource base. 

6. Identify All individuals and business groups or divisions at Exxon with which PwC 
·communicated Concerning actual or potential E&P-related write-downs, impairment 
charges, impairment testing or analysis, and triggers for impairment testing or analysis. 

7. Identify All individuals and business groups or divisions at Exxon with which PwC 
communicated concerning Exxon's capital allocation and expenditure decisions based on 
actual or potential impacts of Climate Change or policies or regulations Concerning 
Climate Change. 
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E. Documents to be Produced 

1. All Documents and Communications Concerning the valuation, accounting, booking, de­
booking, and reporting of Exxon's oil, gas, and other hydrocarbon reserves, resource 
base, and potential resource base, and the time period within which Exxon expects to 
produce its reserves, resource base~ and potential resource base. 

2. All Documents and Communications Concerning the preparation or completion, or the 
potential preparation or completion, of Any audit of Exxon's oil, gas, and other 
hydrocarbon reserves, resource base, and potential resource base. 

3. All Documents and Communications Concerning (a) Exxon's internal auditing of its 
database or system containing its estimates of oil, gas, and other hydrocarbon reserves, 
resource base, and potential resource base; (b) the processes and controls used by Exxon 
in the preparation of its eStimates of such reserves, resource base, and potential resource 
base; and (c) the qualifications of the technical personnel responsible for overseeing the 
preparation of such estimates. 

4. All Documents and Communications Concerning E&P-related write-downs, impairment 
charges, impairment testing or analysis, and triggers for impairment testing or analysis, 
actual or potential, with respect to ExX.on, including but not limited to Exxon's late 2015 
effort to assess its major long-lived assets most at risk for potential impairment. 

5. All Documents and Communications Concerning Exxon's outlook or projections of oil, 
gas, and other hydrocarbon prices, including but not limited to Any outlook or 
projections Concerning the duration of Any price changes (such as Any classification of 
price changes as short-term, temporary, or long-term). · 

6. All Documents and Communications Concerning Exxon's consideration, analysis, 
determination, or application of a carbon price, shadow price of carbon, or proxy cost of 
carbon. 

7. All Documents and Communications Concerning the impact or potential impact of Any 
of the following factors on Exxon's financial statements or its business generally, 
including operations and capital allocation and expenditures: 

a changes or potential changes in the cost or price of carbon, inch,1ding but not 
limited to Any proxy or shadow cost of carbon; 

b. actual or potential policies or regulations limiting or discouraging the emission of 
Greenhouse Gases; 

c. actual or potential policies or regulations limitip.g or discouraging the use or 
development of Fossil Fuels; 

d. actual or potential policies or regulations promoting or incentivizing the use or 
development of Renewable Energy; 
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e. · actual or potential policies or regulations Concerning Climate Chang~; 

f. actual or potential effects of Climate Change; and/or 

g. changes or potential changes i,n the price of oil, gas, and other hydrocarbons. 

8. All Documents and Communications from PwC's audit files for Exxon Concerning 
Exxon's oil, gas, and other hyc;lrocarbon reserves, resomce base, and potential resource 
base; E&P-related write-downs, impairment charges, impairment testing or analysis, and 
triggers for impairment testing or analysis, actual or potential; and capital expenditures or 
allocation based on actual or potential impacts of Climate Chmige or policies or · 
regulations Concerning Climate Change. 

9. Indices ofPwC's work papers, permanent files, and desk files Concerning PwC's audits 
of Exxon's financial statements. 

10. All engagement letters Concerning Exxon's retention ofPwC. 

11. All management representation letters Concerning PwC' s audits of Exxon's financial 
statements. 

12. All Documents and Communications Goncerning Exxon's CDP submissions and PwC's 
analysis of Exxon's CDP submissions. 
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ATTACHMENT 1 
Electronic Document Production Specifications 

Unless otherwise specified and agreed to by the Office of the Attorney General, all 
responsive documents must be produced in LexisNexis® Concordance® format in accordance 
with the following ~ctions. Any questi~ns regarding electJ:onic document production should 
be directed to the Assistant Attorney General whose telephone number appears on the subpoena. 

1. Concordance Production Components. A Concordance production consists of the 
following component files, which must be produced in accordance with the specifications 
.set forth belqw in Section 7. 

A. Native Files. Native form~ versions of produced documents that are not 
xedacted, named by their first Bates number. 

B. Single-Page Image Files. Inc:lividual petrified page images of the produced 
documents in tagged image format ("TIF''), with page-level Bates number 
endorsements. 

C. Extracted or OCR Text Files. Document-level extracted text for each produced 
document or document-level optical character recognition ("OCR'') text where 
extracted text is not available. 

D. Metadata Load File. A delimited text file that lists in columnar format the 
required metadata for each produced document. 

E. Opticon Load File. A delimited text file that lists the single-page TIF files for 
each produced document and defines (i) the relative location of the TIF files on 
the production media and (ii) each document break. 

2. Production Folder Structure. The production must be organized according to the 
following standard folder structure: 

• data\ (contains production load files) 
• images\ (contains single-page TIF files, with subfolder organization) 

\0001' \0002, \0003 ... 
• natives\ (contains.native files, with subfolder organization) 

\0001' \0002, \0003 ... 
• text\ (contains text files, with subfolder organization) 

\0001,\0002, \0003 ... 

3. De-Duplication. You must perform global de-duplication of stand-alone documents and 
email families against any prior productions pursuant to this or previously related 
subpoenas. 

4. Paper or Scanned Documents. Documents that exist only in paper format must be 
scanned to single-page TIF files and.OCR'd. The resulting electronic files should be 
pursued in Concordance format pursuant to these instructions. You must contact the 
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Assistant Attorney General whose telephone number appears on the subpoena to discuss 
(i) any documents that cannot be scanned, and (ii) how information for scanned 
documents should be represented in the metadata load file. 

5. Structured Data. Structured data includes but is not limited to relational databases, 
transactional data, and xm.1 pages. Spreadsheets are not considered structured data. You 
must first speak to the Assistant Attorney General whose teleph~ne number appears on 
the subpoena. 

·A. Relational Databases 

1. Database tables should be provided in comma-separated or other 
machine-readable, non-proprietary format, with each table in a separate data file. 
Each data file must have an accompanying data dictionary that explains the 
meaning of each column name and explains the values of any codes used. 

2. Dates and numbers must be clearly and consistently formatted and, 
where relevant, units of measure should be explained in the data dictionary. 

, 3." Records must contain clear, unique identifiers, and the data 
dictionary must include explanations of how the files and records relate to one 
another. 

6. Media and Encryption. All document sets over 2 GB must be produced on CD, DVD, or 
hard-drive media. All production media must be encrypted with a strong password, 
which must be delivered fudependently from the production media. Document sets under 
2 GB may be delivered electronically. The OAG offers a secure cloud storage option that 
can be set up to receive media on a one-time basis, or the OAG will download media 
from the providing party's server. 

7. Production File Requirements. 

A. Native Files J 

• Documents that do not contain redacted information must be produced in their 
native format. 

• The filename of each native file must match the document's beginning Bates 
number (BEGDOC) in the metadata load file and retain the original file 
extension. 

• For documents produced only in native format, and not additionally as single­
page image files, you must assign a single document-level Bates number and 
optionally provide an image file placeholder that states "Document produced 
only in native format." 

• The relative paths to all native files on the production media must be listed in 
the NA TIVEFILE field of the metadata load file. 

• Native files that are password-protected must be decrypted prior to conversion 
and produced in de.crypted form. 

• You may be required to supply a software license for proprietary documents 

12 
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produced only in native format 
B. Single-Page Image Files (Petrified Page Images) 

• Where possible, all produced ·documents must be converted into single-page 
tagged image format (''TIF") files. · 

• Image documents that exist only in non-TIF formats must be converted into 
TIF files. 

• For documents produced only in native format, you may provide a single, TIF 
placeholder that states "Document produced only in native format." 

• Each single-page TIF file must be endorsed with a unique Bates number • . 
• The filename for each single-page TIF file must match the unique page-level 

Bates number (or document-level Bates number for documents produced only 
il;t native format). 

• Required image file format: 
o CCITI Group 4 compression 
o 2-Bit black and white 
0 300 dpi 
o Either .tif or .tiff file extension. 

• TIF files must be divided into subfoldcm; containing no more than 5000 files. 
Documents should not span multiple subfolders, a document with more than 
5000 pages should be kept in a single folder. 

C. Extracted or OCR Text Files 
• You must produce individual document-level text files containing the full 

extracted text for each produced document 
• When extracted text is not available (for instance, for image-only documents) 

you must provide individual document-level text files containing the 
document's full OCR text. 

• The filename for each text file must match the document's beginning Bates 
number (BEGDOC) listed in the metadata load file. 

• Text files must be divided into subfolders containing no more than 5000 files. 
D. Metadata Load File 

• Required file format: 
o UTF-8 
o .dat file extension 
o Field delimiter: (ASCII decimal character 20) 
o Text Qualifier: p (ASCIT decimal character 254). Multiple value field 

delimiter: ; (ASCIT decimal character 59) 
• The first line of the metadata load file must list all included fields. All 

required fields are listed in Attachment 2. 
• Fields with no values must be represented by empty columns maintaining 

delimiters and qualifiers. 
• Note: All documents must 4£tve page-level Bates numbering (except 

documents produced only in native format, which must be assigned a 
document-level Bates number). The metadata load file must list the beginning 
and ending Bates numbers (BEGDOC and END DOC) for each document. 

• Accepted date formats: 
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0 mm/dd/yyyy 
0 yyyy/mm/dd 
0 yyyymmdd 

• Accepted time formats: 
o hh:mm:ss (if not in 24-hour format, you must indicate am/pm) 
o hh:mm;ss:mmm 

E. Opticon Load File 
• Required file format: 

o Field delimiter: , (ASCIT decimal character 44) 
o No Text Qualifier 
o .opt file extension 

• The comma-delimited Opticon load file must contain the following seven 
fields (as indicated below, values for certain fields may be left blank): 

o ALIAS or IMAGEKEY- the unique Bates number assigned to each 
page of the production. 

o VOLUME- this value is optional and may be left blank. 
o RELATIVE PATH- the file path to each single-page image file on the 

production media. 
o DOCUMENT BREAK- defines the first page of a document The 

only possible values for this field are "Y'' or blank. 
o FOLDER BREAK- defines the first page of a folder. The only 

possible values for this field are "Y'' or blank. 
o BOX BREAK- defines the first page of a box. The only possible 

values for this field are "Y'' or blank. 
o PAGE COUNT- this value is optional and may be left blank. 

• Example: 
ABCpOOO 1 ,IMAGES\0001 \ABC00001.tif, Y,,2 
ABC00002,,IMAGES\0001 \ABC00002.tif,, 
ABC00003,IMAGES\0002\ABC00003.tif, Y,1 
ABC00004,IMAGES\0002\ABC00004.tif,Y,, 1 
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ATTACHMENT 2 
ReqUired Fields fQr Metadata Load File 

FIELD NAME FIELD DESCRIPTION FIELD VALUE EXAMPLE1 
· 

BEGDOC Bates number assigned to the first page of the ABCOOOI 
document. 

END DOC Bates number assigned to the last page of the ABC0002 
document. 

BEGATTACH Bates number assigned to $e first page of the ABCOOOI 
parent doc~ent'in a document family (i.e., 
should be the same as BEGDOC of the parent 
document, or P ARENTDOC). 

ENDATTACH Bates number assigned to the last page of the last ABC0008 
child document in a family (i.e., should be the 
same as ENDDOC of the last child document). 

PARENTDOC BEGDOC of parent document. ABCOOOl 

CHILD DOCS List ofBEGDOCs of all child documents, ABC0002; ABC0003; ABC0004 ..• 
delimited by ";" when field has multiple values . . 

COMMENTS Additional document comments, such as 
passwords for encrypted files. 

NATIVEFILE Relative file ·path of the native file on the· .\Native File\Folder\ ... \BEGDOC.ext 
production media. 

TEXTFll..E Relative file path of the plain text file on the .\Text_Folder\Folder\ ... \BEGDOC.txt 
production media. 

' 

SOURCE For scanned paper records this should be a Company Name, Deparbnent Name, 
description of the physical location of the Location, Box Number ... 
original paper record. For loose electronic files 
this should be the name of the file server or 
workstation where the files were gathered. 

CUSTODIAN Owner of the document or file. Firstname Lastname, Lastname, 
Firstname, User Name; Company 
Name, Deparbnent Name ... 

FROM Sender of the email. Firstname Lastname < FLastname 
@domain> 

TO All to: members or recipients, delimited by";" FirstnameLastname<FLastname 
when field has multiple values. @domain >; Firstname Lastname < 

FLastname @domain>; ... 

1 Examples represent possible values and not required format unless the field format is specified in Attachment 1. 
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cc All cc: members, delimited by ";"when field has Firstname Lastname < FLastname 
multiple values. @domain>; Firstname Lastname < 

FLastname @domain>; ... 

BCC All bee: members, delimited by";" when fi~ld Firstname Lastname < FLastname 
has multiple· values @domain>; Firstname Lastname < 

FLastname @domain>; ... 

SUBJECT Subject line of the email. 

DATERCVD Date and time that an email was received. mnr/ddlyyyy, yyyy/mm/dd, or 
yyyymmdd; hh:mm:ss AM/PM or 
hh:mm:ss . 

DATESENT Date and time that an email was sent. mm/dd/yyyy, yyyy/mm/dd, or 
yyyymmdd; hh:mm:ss AM/PM or 
hh:mm:ss 

CALBEGDATE Date that a meeting begins. mm/ddlyyyy, yyyy/mm/dd, or 
yyyymmdd; hh:mm:ss AM/PM or 
hh:mm:ss 

CALENDDATE Date that a meeting ends. mm/ddlyyyy, yyyy/mmldd, or 
yyyymmdd; hh:mm:ss AM/PM or 
hh:mm:ss 

ATTACHMENTS . List of filenames of all attachments, delimited by AttachmentFileName.; 
";" when field has multiple values. AttachmentFileName.docx; 

AttachmentFileName.pdf; ... 

NUMATTACH Number of attachments. 

RECORDTYPE General type of record. IMAGE; LOOSE E-MAIL; E-MAIL; 
E-DOC; IMAGE ATTACHMENT; 
LOOSE E-MAIL ATTACHMENT; E-
MAIL ATTACHMENT; E-DOC 
ATTACHMENT 

FOLDERLOC Original folder path of the produced document. Drive:\Folder\ ... \ ... \ 

Fll.ENAME Original filename of the PI:Oduced document. Filename.ext 

DOCEXT Original file extension. html, xis, pdf 

DOCTYPE Name of the program that created the produced Adobe Acrobat. Microsoft Word, 
document. Microsoft Excel, Corel WordPerfect .. . 

1TILE Document title (if entered). 

Au:rnoR Name of the document author. 

REVISION Number of revisions to a document. 18 

DATECREATED Date and time that a document was created. mmldd/yyyy,yyyy/mmldd,or 
yyyymmdd; hh:mm:ss AM/PM or 
hh:mm:ss 

16 

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 134 of 606   PageID 4672



N.Y. App. 121

DATEMOD Date and time that a document was last modified. mm/dd/yyyy, yyyy/mm/dd, or 
yyyymmdd; hh:~:ss AM/PM or 
hh:mm:ss 

FILESIZE Original file size in bytes. 

PGCOUNT Number of pages per document. 

IMPORTANCE Email priority level if set. Low, Normal, High 

MDSHASH MDS hash value computed from native file (a/k/a 
file fingerprint). 

SHAlHASH SHAl hash value 

MSGlNDEX Email message ID 

CONVERSATIO Email Conversation Index 
NINDEX' 

17 
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AFFIDAVIT OF COMPLIANCE WITH SUBPOENA 

State of 
--------------~~ 

Counzyof _________ ~ 

I, ____________ ____J being duly sworn, state as follows: 

1. I am employed by Respondent in the position of_. ______ _. 

2. Respondent's productions and responses to the Subpoena of the Attorney General of the 
State ofNew York, date4 20 __ (the "Subpoena") were prepared and 
assembled under my personal supervision; 

3. I made or caused to be.made a diligent, complete and comprehensive search for all 
Documents and information requested by the Subpoena, in full accordance with the 
instructions and definitions set forth in the Subpoena; 

4. Respondent's productions and responses to the Subpoena are complete and correct to the 
best of my knowledge and belief; 

5. No. Documents or information responsive to the Subpoena have been withheld from 
Respondent's production and Tesponse, other $an responsive Documents or information 
withheld on the basis of a legal privilege or doctrine; 

6. All responsive Documents or information withheld on the basis of a legal privilege or 
doctrine have been identified on a privilege log; 

7. The Documents contained in Respondent's productions and responses to the Subpoena 
are authentic, genuine and what they purport to be; 

8. Attached is a true and accurate record of all persons who prepared and assembled any 
productions and responses to the Subpoena, all persons under whose personal supervision 
the preparation and assembly of productions and responses to the Subpoena occurred, and 
all persons able competently to testify: (a) that such productions and responses are 
complete and correct to the best of such person's knowledge and belief; and (b) that any 
Documents produced are authentic, genuine ~d what they purport to be; and 
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9. Attached is a true and accurate statement of those requests under the Subpoena as to 
which no responsive Documents were located in the course of the aforementioned search. 

Signature of Affiant Date 

Printed Name of Affiant 

* * * 
Subscribed and sworn to before me this __ . day of _____ ___;l20 __ 

________ __.Notary Public 

My commission expires:----------

19 
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NYSCEF DOC. NO. 32 RECEIVED NYSCEF: 10/18/2016

1 of 3 N.Y. App. 125

( 

At lAS Part fll of the Supreme Court of 
the State ofNew York, held in and for the County 
of New York, at the County Courthouse at 60

1
('

1 
eft/ 

Centre Street, New York, New York, on the 4 
day of October, 2016 

BARRY R. OSTRAGER 
PRESENT: The Hon. JSC 

Justice ofthe Supreme Court 

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

In the Matter of the Application of the 

PEOPLE OF THE STATE OF NEW YORK, by 
ERIC T. SCHNEIDERMAN, 
Attorney General ofthe State ofNew York, 

Index No. 

ORDER TO SHOW CAUSE 
Petitioner, 

For an order pursuant to C.P.L.R. § 2308(b) to compel 
compliance with a subpoena issued by the Attorney 
General 

-against-

PRICEW ATERHOUSECOOPERS LLP and 
EXXON MOBIL CORPORATION, 

Respondents. 

ORAL ARGUMENT 
REQUESTED_ 

MO'HONSE-t)UENCE I 00 I 

Upon the Office ofthe Attorney General's Memorandum of Law· in Support of its motion 

to compel compliance with a subpoena duces tecum issued to PricewaterhouseCoopers LLP 

("PwC") dated August 19,2016 in connection with the Attorney General's investigation of 

Exxon Mobil Corporation ("Exxon") (together with PwC, "Respondents"), the annexed 

Affirmation of Katherine c: Milgram in Support of such motion to compel dated October 14, 
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2016, and upon all t~e other documentation submitted in support of such motion, and sufficient 

cause having been alleged therefor, it is hereby 

ORDERED that the. Respondents appea~ and show cause before lAS Parb_/ of the ­

Supreme Court, Ne~ York County, at the Courthouse located at~ -('<ifh(Street, Room~ ( · 

New York, New Yor~, on thed1-:;;;y of October 2016, at 'f'JtJa.m./Pf!illt. or ~s soon thereafter 

as counsel may be h~ard, why an Order should not be issued pursuant to New York Civil 
' ' 

Procedure Law and I}ules Sections 403(d) and 2308(b)(l): 

1. com~lling Respondents, within 10 days of issuance of this Order,, to comply with 
·I . 

the A*orney Geb.eral's Subpoena Duces Tecum dated August 19, 2016, without 

applying a purported accountant~client privilege; and 

2. granting such other and further relief as the Court deems just and proper. 
! 

ORDERED t~at any opposition papers shall be ser¥ed on Petitioner by ele-:fV9nic mail ~o A. _ 

· i M~W~M~ 
Petitior;1cot='f~~M-f:~milgram@ag.ny.go~b~{::_'~O fJ . 
~nor tg tA8 aa:te: set fmth above fm th~etl~nfr,(mo~ to compel. - ~ 

ORDERED ttat any_ reply papers shall be served on Respondents by electronic mail to 

I 

Respondent Exxon's!counsel, Theodore Wells Jr., at twells@paulweiss.com and Michele 
4 . . 
. ' 

Hirshman, at mhirshman@paulweiss.com, and to Respondent PwC's counsel, David Meister~ at 
; - ""''t(_ 

~id.~s~~adden.cCo and Joc~l~~tj~l~@s~~~n~o , ~ ~c;& hA/ d-j 
5. . · · e 1 10ner s mo to ·to J- J1I"Vyf .. 

c~ 
I 

ORDERED, ~hat service of a copy ofthis Order and the papers upon which it is granted 

by electronic mail to~espondent Exxon' s counsel, Theodore Wells Jr. and Miche1e Hirshman, 
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j 

1 

I 
I 
iJ 

.. 

and to Respondent PwC's counsel, David Meister and Jocelyn Strauber, on or before 

Oofl\r« 19 , shali be deemed sufficient servic' tt S('\..(~~ Co"{ '-'t t-e / 
~ (~~rl 1v ~cant- .eewt"'CL .¥t}0-vfS(j.1~ 

l-1. ~ r tJ~evv0-c;-e. klv, 0 h~,Y\R_d. 
ENTER: 

Y R. OSTRAGER 
JSC 

-- -
/ 

3 
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212-373-3747  

212-492-0747  

mhirshman@paulweiss.com  

October 18, 2016

By NYSCEF 

The Honorable Barry R. Ostrager 
Supreme Court of the State of New York 
Commercial Division 
60 Centre Street, Room 629 
New York, NY 10007 

Re:  In the Matter of the Application of the People of the State of    
 New York, by Eric T. Schneiderman, Index No. 451962/2016. 

Dear Justice Ostrager: 

We represent Respondent Exxon Mobil Corporation (“ExxonMobil”) in 
connection with the above referenced matter.  We write in response to the letter sent to 
your Honor last night by the Office of the Attorney General of the State of New York 
(the “Attorney General”).  As an initial matter, we wish to reiterate that ExxonMobil does 
not object to this Court’s consideration of the Attorney General’s application regarding 
the applicability of the accountant-client privilege.1

As the Attorney General notes in its letter, ExxonMobil recently filed a 
motion to amend its complaint to add the Attorney General as a defendant in his official 
capacity in a pending action in the United States District Court for the Northern District 
of Texas.  Surprisingly, the Attorney General asserts that ExxonMobil’s effort to protect 

1 See Resp.’s Memo. of Law in Opp. 1, Oct. 17, 2016, NYSCEF No. 18.  

N.Y. App. 129

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 143 of 606   PageID 4681



The Honorable Barry R. Ostrager 2 

its rights with respect to the Attorney General’s investigation is somehow an effort to 
“evade” this Court’s jurisdiction over the Parties’ dispute over the applicability of the 
accountant-client privilege.  The Attorney General is attempting to conflate two entirely 
separate proceedings.  The Texas action concerns the propriety of the Attorney General’s 
investigation and whether the Attorney General has violated ExxonMobil’s rights under 
the United States Constitution.  The Attorney General’s Application is narrowly focused 
on the applicability of the accountant-client privilege to documents sought by the 
Attorney General pursuant to a subpoena issued to ExxonMobil’s auditor, 
PricewaterhouseCoopers LLP (“PwC”).

In its letter, the Attorney General also claims that ExxonMobil’s 
opposition to the Attorney General’s Application for an Order to Show Cause is an 
“attempt[] to slow the pace of these proceedings” and “evade” this Court’s  jurisdiction.  
Far from it.  ExxonMobil welcomes the opportunity to have this Court rule on the 
Attorney General’s challenge to the possible assertion of the accountant-client privilege, 
and certainly has not attempted to “evade” this Court’s jurisdiction, despite the Attorney 
General’s unsupported assertion to the contrary.  ExxonMobil simply requests that the 
Attorney General follow the proper procedure.  As explained in its Memorandum of Law 
in Opposition to the Attorney General’s Application, ExxonMobil does “not object to this 
Court’s treatment of the Attorney General’s filing as if it were a notice of petition—as it 
should have been filed—and the subsequent setting of a briefing schedule convenient to 
the parties to address the merits of the Attorney General’s claims.”2

Respectfully, 

/s/ Michele Hirshman   

Michele Hirshman   

cc:  
Katherine Milgram, Esq. 
John Oleske, Esq. 
Mandy DeRoche, Esq. 
Jonathan Zweig, Esq. 
David Meister, Esq. 

Jocelyn Strauber, Esq.  
Patrick Conlon, Esq. 
Theodore V. Wells, Jr., Esq. 
Michelle Parikh, Esq. 
Abel McDonnell, Esq.  

2 Id.

N.Y. App. 130
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Respondent Exxon Mobil Corporation (“ExxonMobil”) submits this 

memorandum of law in opposition to the request of Petitioner New York Attorney 

General Eric Schneiderman (“Attorney General”) to compel compliance with an 

investigative subpoena issued by the Attorney General to PricewaterhouseCoopers LLC 

(“PwC”), ExxonMobil’s independent auditor.  Before ExxonMobil has even asserted a 

claim of privilege over a single responsive PwC document, the Attorney General asks this 

Court to decide an issue of first impression under Texas law: whether Texas Occupations 

Code section 901.457 creates an evidentiary accountant-client privilege.  The small 

handful of cases that cite section 901.457 only mention the statute in a conclusory fashion 

and in dicta, and none of those cases contain a detailed analysis of the statutory text, the 

title of the statute, the history of the statute, the existence of similar statutes creating 

evidentiary privileges applicable to other professions, or the legislative history of the 

statute.  The record upon which Attorney General seeks this Court’s intervention is 

virtually nonexistent, and at this juncture, any decision on this issue would be premature.  

Because this issue is one of first impression and necessarily will be the subject of an 

appeal by the loser and is an issue of importance to the practice of accountants in Texas, 

this Court should await a more concrete record. 

The Attorney General’s motion should be denied for four reasons.  First, 

the text and structure of section 901.457, which is entitled “Accountant-Client Privilege” 

and directs that certain documents and communications between an accountant and its 

client should not be disclosed, make clear that an accountant-client privilege exists under 

Texas law.  While section 901.457 includes certain limited enumerated exceptions to the 

application of the privilege, those exceptions do not encompass a subpoena by the New 
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York Attorney General.  Second, the Attorney General’s argument that, even if there is a 

privilege under Texas law, two of the exceptions under section 901.457 justify disclosure 

pursuant to the subpoena, is incorrect.  Despite the Attorney General’s arguments to the 

contrary, the Attorney General’s subpoena falls neither within the limited exception for 

subpoenas issued pursuant to certain laws and regulations—none of which include New 

York law—nor within the exception for court orders by virtue of the fact that it is subject 

to judicial enforcement.  And while ExxonMobil acknowledges that section 901.457 does 

create an exception for court orders, a ruling that no accountant-client privilege exists 

under Texas law, as the Attorney General asks for here, cannot be the “court order” that 

the exceptions contemplate.  Because there is no claim of privilege over any document, 

there is no record on which this Court could issue an order that would fall within the 

Texas statute.  Third, the Attorney General argues in the alternative that regardless of 

whether the Texas statute creates an evidentiary privilege, Texas law should not apply 

and instead New York law, which does not have an accountant-client privilege, governs 

under choice of law principles.  The Attorney General is incorrect.  Under well-

established New York choice of law principles, Texas law controls the potential 

applicability of the privilege because of Texas’ far greater interest in the treatment of 

communications between PwC and ExxonMobil.  Fourth, the Attorney General’s request 

for an order in this case is premature and seeks an abstract ruling on a novel issue in 

Texas law.   

If the Court decides to consider the applicability of the privilege, as the 

Attorney General requests, in a vacuum, the Court should deny the request because the 

section 901.457 clearly creates an evidentiary privilege on its face.  In the alternative, the 
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Court should deny the Attorney General’s request for an order until after such time that 

ExxonMobil has actually asserted the privilege to withhold specific documents and the 

Attorney General has articulated a need for those documents sufficient to overcome the 

privilege, should that time ever come.   

STATEMENT OF FACTS 

On August 19, 2016, the Attorney General issued a subpoena duces tecum 

to PwC pertaining to its client ExxonMobil (the “PwC Subpoena”).  The PwC Subpoena 

seeks documents related to PwC’s audit of ExxonMobil, among other topics.  This PwC 

Subpoena had an original return date of September 2, 2016.  (Milgram Aff. ¶ 14.) 1  Some 

of the documents in PwC’s possession that are potentially responsive to the PwC 

Subpoena may be privileged under Texas state law, specifically Texas Occupations Code 

section 901.457, titled the “Accountant-Client Privilege.”   

On September 7, 2016, counsel for ExxonMobil informed the Attorney 

General that some of the documents in PwC’s possession that are potentially responsive 

to the PwC Subpoena may be privileged under Texas Occupations Code section 901.457.  

(Milgram Aff. ¶ 16.)  Separately, the Attorney General agreed to PwC’s request to extend 

the return date of the PwC Subpoena, with an agreement by PwC that it would begin to 

provide certain categories of documents to the Attorney General on September 23, 2016.  

(Id. ¶ 17.)  

On September 23, 2016, counsel for ExxonMobil informed the Attorney 

General that it intended to review “certain categories of responsive documents that may 

be subject to the accountant-client privilege, prior to production of those documents by 

                                                 
1  Citations in the form “Milgram Aff. __” are references to the Affirmation of Katherine C. Milgram in 

Support of the Office of the Attorney General’s Motion to Compel Compliance with an Investigative 
Subpoena, dated October 14, 2016. 
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PwC.”  (Milgram Aff. Ex. H.)  Counsel for ExxonMobil informed the Attorney General 

that if it determined that any responsive document was privileged under Texas law, it 

would assert the privilege and provide a privilege log.  (See id.)  The Attorney General 

raised no objection at that time.   

PwC has made three productions to the Attorney General.  (Milgram Aff. 

¶ 19.)  As part of its production of documents, PwC had, as of October 14, shared with 

ExxonMobil 126 documents, of which ExxonMobil is still deliberating as to the 

application of a privilege with respect to nine.  To date, ExxonMobil has not asserted the 

accountant-client privilege to withhold a single responsive document from the PwC 

productions to the Attorney General. 

On the morning of October 14, 2016, Katherine Milgram, Chief of the 

Investor Protection Bureau of the New York Attorney General’s Office, left a voicemail 

for counsel for ExxonMobil, stating the Attorney General’s view that section 901.457 did 

not constitute a rule of evidentiary privilege and indicating that the Attorney General had 

previously assured ExxonMobil and PwC of its intent to treat the documents provided 

pursuant to the subpoena confidentially.  (See Hirshman Aff. ¶ 3 & Ex. A.)2  Ms. 

Milgram asked that counsel let the Attorney General know if ExxonMobil intended to 

withdraw its accountant-client privilege claim and to allow PwC to produce documents 

without a document-by-document privilege review by Exxon.  (See id.)  This voicemail 

said nothing about the Attorney General’s intention to file a motion with the Court.  (See 

id.)  That same afternoon, counsel for ExxonMobil contacted Ms. Milgram via email to 

                                                 
2  Citations in the form “Hirshman Aff. __” are references to the Affirmation of Michele Hirshman in 

Support of ExxonMobil’s Opposition to the Application for an Order to Show Cause, dated October 
17, 2016. 
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confirm the receipt of her voicemail message and “arrange a call next week to discuss the 

accountant privilege.”  (Hirshman Aff. Ex. B.)  However, approximately twenty minutes 

before counsel for ExxonMobil sent the above response to the Attorney General’s 

voicemail message, and less than four hours after making its demand, the Attorney 

General filed its Application for an Order to Show Cause.  Approximately two hours after 

commencing this action, Ms. Milgram left another voicemail for ExxonMobil’s counsel, 

acknowledging receipt of counsel’s email and indicating that the Attorney General’s 

Office was happy to discuss the matter further, but also informing counsel that the 

Attorney General “went ahead and filed a motion today, in New York Supreme” and 

would serve a copy of the papers on counsel.  (Hirshman Aff. ¶ 7 & Ex. C.)  Copies of 

the Attorney General’s papers were provided by email to counsel for ExxonMobil at 

approximately 5:18pm on October 14, 2016.3  (See Hirshman Aff. Ex. D.) 

On October 17, 2016, ExxonMobil submitted a letter to the Court 

requesting an opportunity to be heard regarding the Attorney General’s Application.  

(Dkt. No. 17.)  That morning, counsel for all parties had a telephone conference with the 

Court’s staff regarding the Attorney General’s Application.  (See Dkt. No. 24 at 1.)  Later 

that day, ExxonMobil submitted a memorandum of law in opposition to the Attorney 

General’s Application, arguing that it was improper under New York law to proceed by 

way of an order to show cause because there were no emergent circumstances and a 

motion could have been filed.  (Dkt. No. 18.)  The Attorney General responded with a 

letter later that evening alleging that ExxonMobil was seeking to “evade” this Court’s 

                                                 
3  ExxonMobil notes that the Attorney General failed to even file a petition in this action, which arguably 

renders the Attorney General’s Application defective.  See CPLR § 402.  The Attorney General’s 
surprising oversight only serves to highlight the Attorney General’s rush to the courthouse in this case. 
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consideration of the issue.  (Dkt. No. 24 at 2.)  ExxonMobil responded and reiterated its 

prior assent for this Court to consider the issue raised by the Attorney General’s papers.  

(Dkt. No. 31 at 1.)  The next day, the Court set a briefing schedule and ordered the parties 

to appear on October 24, 2016.  (Dkt. 32 No. at 2-3.)   

The Attorney General does not seek to compel production of any specific 

documents.  The Attorney General’s motion is premised not on an assertion of privilege 

or a refusal to provide responsive documents, but rather upon ExxonMobil’s request and 

PwC’s agreement that ExxonMobil review certain responsive documents to determine if 

ExxonMobil should assert privilege with respect to those documents.  The relief sought 

by the Attorney General should not be granted. 

ARGUMENT 

I. TEXAS OCCUPATIONS CODE SECTION 901.457 CREATES AN 
EVIDENTIARY PRIVILEGE. 

The plain language of Texas Occupations Code section 901.457 clearly 

creates an accountant-client evidentiary privilege.  No Texas case holds to the contrary.  

The issue of whether section 901.457 creates an evidentiary privilege is one of first 

impression.  No court has confronted this issue directly or issued an opinion that analyzes 

comprehensively whether such an evidentiary privilege exists.  The Attorney General’s 

refusal to acknowledge the privilege is grounded in a strained reading of the statutory text 

and a collection of cases which we address and distinguish in Part I.B, infra.  We begin 

with an analysis of the text of section 901.457.  

A. The Text and Structure of Section 901.457 Reveal that Texas’ Accountant-
Client Privilege Is an Evidentiary Privilege. 

The plain language of Texas Occupations Code section 901.457—titled 

“Accountant-Client Privilege”—creates an evidentiary privilege.  When interpreting a 
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Texas statute, a court must “begin with its language.”  In re Smith, 333 S.W.3d 582, 586 

(Tex. 2011); accord 1-4 William V. Dorsaneo III, Texas Litigation Guide § 4.03(3)(a).  

At the outset, section 901.457’s title, the “Accountant-Client Privilege,” makes clear that 

the statute creates an evidentiary privilege.  While “a heading cannot limit or expand the 

statute’s meaning, the heading gives some indication of the Legislature’s intent.”  In re 

United Servs. Auto. Ass’n, 307 S.W.3d 299, 307 (Tex. 2010) (internal quotation marks 

and citation omitted)); see also 1-4 Dorsaneo, Texas Litigation Guide § 4.03(2) (title of a 

statute “may be of assistance in ascertaining legislative intent”); Tex. Gov’t Code 

§ 311.023(7) (allowing Texas courts to use the title to construe a statute).  The text of 

section 901.457 expressly prohibits an accountant from “voluntarily disclos[ing] 

information” received from its client “in connection with services provided to the client . 

. . except with the permission of the client or the client’s representative.”  Tex. Occ. Code 

§ 901.457(a).  

The enumeration of specific exceptions to the confidentiality mandate for 

accountant-client communications set forth within the statute further supports the view 

that section 901.457 prohibits disclosure for any other reasons.  “When specific 

exclusions or exceptions to a statute are stated by the Legislature, the intent is usually 

clear that no others shall apply.”  Unigard Sec. Ins. Co. v. Schaefer, 572 S.W.2d 303, 307 

(Tex. 1978); accord 1-4 Dorsaneo, supra, § 4.03(6).  The accountant-client privilege is 

not absolute; seven carefully delineated exceptions allow disclosure to certain parties in 

certain circumstances.  See Tex. Occ. Code § 901.457(b).  There is in fact a specific 

carve-out for subpoenas.  The only subpoenas in response to which an accountant may 

disclose client information are those issued under (i) the federal securities laws, (ii) the 
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Internal Revenue Code, or (iii) the Texas Securities Act.  Disclosure may also be made 

“in the course of a peer review under Section 901.159 or in accordance with the 

requirements of the Public Company Accounting Oversight Board.”  Id. at 

§ 901.457(b)(2), (6).  However, section 901.457(b) does not authorize disclosure to law 

enforcement in sister states pursuant to a subpoena.  Under Texas law, “every word 

excluded from a statute must . . . be presumed to have been excluded for a purpose.”  In 

re Bell, 91 S.W.3d 784, 790 (Tex. 2002) (internal quotation marks omitted).  Because 

section 901.457 prohibits an accountant from disclosing client materials without client 

permission and the Texas legislature chose to exclude subpoenas—except those issued 

pursuant to the specific statutes listed above—PwC may not provide documents to the 

Attorney General without ExxonMobil’s consent.4 

The Attorney General’s attempts to deny that the Texas statute establishes 

an accountant-client privilege are unavailing.  First, it is of no moment that the 

accountant-client privilege does not appear in the Texas Rules of Evidence.  The Rules 

themselves state quite clearly that evidentiary privileges may be created by “a 

Constitution, a statute, these rules or other rules prescribed under statutory 

authority.”  Tex. R. Evid. 501 (emphasis added).  Indeed, a number of established 

privileges under Texas law are not found in the Rules of Evidence.  The Texas 

Occupations Code itself creates several privileges in addition to the accountant-client 

privilege, including the medical peer review privilege, Tex. Occ. Code § 160.007(a), the 

dentist-patient privilege, id. § 258.102, and the podiatrist-patient privilege, id. § 202.402.  
                                                 
4  The Attorney General notes that the title of section 901.457 is a section heading that “does not limit or 

expand the meaning of a statute,” Tex. Gov’t Code § 311.024.  As explained above, the plain meaning 
of section 901.457 severely restricts the possibilities for involuntary disclosure.  Accordingly, the 
statute describes a privilege, and its title does not “expand” its meaning. 

13 of 28

N.Y. App. 144

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 158 of 606   PageID 4696



 

9 

Courts have interpreted these sections to establish evidentiary privileges.  See, e.g., In re 

Higgins, 246 S.W.3d 744, 745 (Tex. App. 2007) (holding dental records to be privileged 

based on a “plain reading of” Tex. Occ. Code § 258.102); In re Mem’l Hermann Hosp. 

Sys., 464 S.W.3d 686, 715 (Tex. 2015) (deciding that certain documents retained 

protection under the privilege); In re Living Centers of Texas, Inc., 175 S.W.3d 253, 257 

(Tex. 2005) (observing that the privilege extends to communications to a medical peer 

review committee); In re Univ. of Texas Health Ctr. at Tyler, 33 S.W.3d 822, 827-28 

(Tex. 2000) (vacating order to produce documents based on privilege).  The Attorney 

General’s observation that the accountant-client privilege does not appear in the Texas 

Rules of Evidence is irrelevant.   

Second, the Attorney General argues that the Texas accountant-client 

privilege is analogous to the “confidentiality” provisions of New Jersey and other states 

that contain exceptions for disclosure in court proceedings.  (See AG Mem. at 10-11 

(citing N.J. Stat. § 45:2B-65).)5  But this comparison is inapt.  For one thing, New 

Jersey’s statute does not describe itself as a privilege; instead it merely provides that 

specified materials “shall be deemed confidential.”  Compare N.J. Stat. § 45:2B-65 

(“Disclosure of information”) with Tex. Occ. Code § 901.457 (“Accountant-Client 

Privilege”).   Moreover, the New Jersey statute broadly allows “disclosures in court 

proceedings [and] investigations,” N.J. Stat. Ann. § 45:2B-65, in addition to disclosures 

in other circumstances.  Section 901.457 contains no such language.     

                                                 
5  References in the form “AG Mem. at __” refer to the Memorandum of Law in Support of Motion to 

Compel Complaint with an Investigative Subpoena Issued by the Office of the Attorney General of the 
State of New York, Dkt. No. 10. 
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The Attorney General’s reliance on legislative history is similarly 

unavailing.   Where, as here, a statute’s meaning is unambiguous, there is no need to 

consider legislative history.  See Jones v. Bill, 10 N.Y.3d 550, 554 (2008) (“As a general 

proposition, we need not look further than the unambiguous language of the statute to 

discern its meaning.”); Desiderio v. Ochs, 100 N.Y.2d 159, 169 (2003) (“[A]pplication of 

a statute’s clear language should not be ignored in favor of more equivocal evidence of 

legislative intent.”).  The Attorney General quotes preambulatory language in the 

legislation that enacted section 901.457 to argue that the amendment was a 

“nonsubstantive revision of statutes relating to the licensing and regulations of certain 

professions and business practices” in an apparent attempt to convince the Court that 

section 901.457 is of no significance.  (AG Mem. at 11 (quoting 1999 Tex. ALS 388 

(H.B. 3155)).)  What the Attorney General fails to mention, however, is that the prior 

version of the accountant-client privilege under Texas law that was in effect when section 

901.457 was enacted contained a substantially similar privilege for accountant-client 

communications in a section also titled “Accountant-client privilege.”6  Because an 

earlier version of the accountant-client privilege with very similar language was in place 

at the time of the enactment of section 901.457, the language in the preamble cited by the 

Attorney General sheds little light on the current statute’s interpretation.  The Attorney 

General’s assertion that “there was no Texas accountant-client privilege in place at th[e] 

time” that § 901.457 was enacted (AG Mem. at 11 (citing Sims v. Kaneb Servs, Inc., No. 
                                                 
6  See Public Accountants, § 26, 1989 Tex. Sess. Law Serv. 41a-1 (Vernon’s) (codified as amended at 

Tex. Occ. Code § 901.457) (“A licensee or a partner, officer, shareholder, or employee of a licensee 
may not voluntarily disclose information communicated to the licensee by a client in connection with 
services rendered to the client by the licensee in the practice of public accountancy, except with the 
permission of the client or a duly appointed representative of the client.”).  The prior version of the 
statute also enumerated a limited set of exceptions to the privilege.  Id.   

15 of 28

N.Y. App. 146

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 160 of 606   PageID 4698



 

11 

B14-87-00608-CV, 1988 Tex. App. LEXIS 2243, at *14 (Tex. App. June 16, 1988),) is 

entirely disingenuous, as the cited case predates the privilege’s original codification in 

1989.  See Public Accountants, § 28, 1989 Tex. Sess. Law Serv. 892 (Vernon’s) (codified 

as amended at Tex. Occ. Code § 901.457).  Furthermore, the general statement 

highlighted by the Attorney General —which applied to a number of statutes, not just 

section 901.457—is insufficient to overcome the plain text of the specific provision for 

an accountant-client privilege in section 901.457.   

Finally, the Attorney General’s policy arguments do not justify 

contravening the plain meaning of section 901.457 and the policy choices of the Texas 

legislature.  (See AG Mem. at 11-12.)  Several states have embraced the accountant-client 

privilege to protect the confidential relationship between client and accountant in order to 

encourage clients to provide full and frank information to accountants, thereby enabling 

accountants to better ensure the accuracy of their opinions.  See, e.g., Gearhart v. 

Etheridge, 208 S.E.2d 460, 461 (Ga. 1974); Affiliated of Fla., Inc. v. U-Need Sundries, 

Inc., 397 So. 2d 764, 765–66 (Fla. Dist. Ct. App. 1981); Ernst & Ernst v. Underwriters 

Nat. Assur. Co., 381 N.E.2d 897, 902 (Ind. App. 1978).  While it may be true that the 

other jurisdictions that have chosen not to create an accountant-client privilege have 

prioritized “auditors’ obligations to investors and the public” over open client-accountant 

communication, (AG Mem. at 11-12), that is not the choice made by Texas.  Our federal 

system demands that States respect the policy choices of sister jurisdictions.  

B. The Cases Cited by the Attorney General Do Not Establish the Non-
Existence of the Privilege.  

The Attorney General cites passages from four cases—only two of which 

are Texas state cases—for the proposition that section 901.457 does not create an 
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evidentiary privilege.  Each quotation cited by the Attorney General is dicta, and each 

case is inapposite.  Moreover, three of the four cases cited by the Attorney General are 

unpublished opinions, and “[g]enerally, unpublished decisions or opinions have no 

precedential value other than the persuasiveness of their reasoning.”  Yellow Book of NY 

L.P. v. Dimilia, 188 Misc.2d 489, 491 (N.Y. Sup. Ct. 2001) (citing Binimow, 

Precidential Effect of Unpublished Opinions, 2000 A.L.R. 5th 17 (West Group)).  As 

explained below, these cases have almost no persuasive reasoning, and as such, they do 

not provide a basis to deny the privilege’s existence.  

The Attorney General’s reliance on In re Arnold, No. 13-12-00619-CV, 

2012 WL 6085320 (Tex. App., Nov. 30, 2012) is misplaced.  While it is true that the 

court in that case observed that “the existence of an accountant-client privilege based on 

section 901.457” was “doubtful,” it never had to decide whether section 901.457 created 

an evidentiary privilege because the party asserting the privilege in In re Arnold had 

“produced no evidence to substantiate any claim of an alleged privilege.”  Id. at *3.  Not 

only was there “no evidence in the record that [the purported accountant was] a licensed 

accountant” but the court made clear that the “accountant was employed in a capacity 

other than as an accountant.”  Id. at *3-4.  In re Arnold therefore provides no support for 

the Attorney General’s claim that Texas has refused to recognize the accountant-client 

privilege. 

The Attorney General cites Cantu v. TitleMax, Inc., No. 5:14-CV-628 RP, 

2015 WL 5944258 (W.D. Tex. Oct. 9, 2016), for the proposition that section 901.457 is a 

confidentiality provision.  Without any discussion whatsoever regarding the applicable 

law, Cantu conclusorily determined that no privilege existed because it was a federal case 
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and the Federal Rules of Evidence do not recognize an accountant-client privilege. See id. 

at *6 (“[T]his is a federal question case and, accordingly, federal privilege law 

governs.”).  We address the choice of law question in section III, infra.  

In Canyon Partners, L.P. v. Developers Diversified Realty Corp., No. 3-

04-CV-1335-L, 2005 WL 5653121 (N.D. Tex. Nov. 4, 2005), a federal district court 

“observe[d]” that neither federal nor Texas law recognizes an accountant-client privilege.  

But that observation was not a holding of the court, and an observational comment does 

not constitute a “conclu[sion],” as the Attorney General claims.  (AG Mem. at 2.)  

Moreover, to support its observation, the Canyon Partners court cited two cases, neither 

of which support the conclusion that section 901.457 does not create an evidentiary 

privilege.  The first, Ferko v. National Ass'n for Stock Car Auto Racing, Inc., 218 F.R.D. 

125 (E.D. Tex. 2003), is a federal case interpreting federal privilege law.  See id. at 134.  

The second, Sims v. Kaneb Servs, Inc., No. B14-87-00608-CV, 1988 Tex. App. LEXIS 

2243 (Tex. App. June 16, 1988), as noted above, was decided before the accountant-

client privilege was adopted in 1989.  Significantly, no party in Canyon Partners argued 

that the section 901.457 privilege applied.  The issue was raised by a third party subpoena 

recipient in a letter, but the contested subpoena was actually challenged on the basis of 

(1) relevance, (2) burden, and (3) the availability of the subpoenaed materials from other 

sources.  See Canyon Partners, 2005 WL 5653121, at *1 & n.2.  Canyon Partners’ 

“observation,” based on nonbinding or inapplicable precedent, plainly does not establish 

that section 901.457 does not create an evidentiary privilege.   

Finally, the Attorney General cites In re Patel, 218 S.W.3d 911 (Tex. App. 

2007).  In that case, petitioners filed a motion to quash subpoenas and deposition notices 
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on various grounds, including overbreadth, relevance, and materiality, as well as the 

assertion of the Texas accountant-client privilege.  The trial court granted the motions 

and the Texas Court of Appeals considered the ruling on mandamus review.  In making 

its determination, the court considered the documents sought against the objections raised 

and made a determination as to each argument the petitioner raised.  Regarding the 

accountant-client privilege, the court “assum[ed] without determining that an accountant-

client evidentiary privilege exists in Texas.”  Id. at 920.  The court did not decide the 

effect of the privilege, however, because it held that the materials were sought pursuant to 

a court order, which fell under the exceptions enumerated in section 901.457(b).  See id.  

We discuss this exception in section II, infra.  

The dicta in those cases cited by the Attorney General do not contravene 

the plain language of section 901.457 clearly establishing an evidentiary privilege, and 

the dicta from the cases cited by the Attorney General does not change the analysis.  

II. SECTION 901.457 DOES NOT YIELD TO THE ATTORNEY GENERAL’S 
SUBPOENA. 

The Attorney General advances two contentions in an effort to support its 

claim that even if the Texas accountant-client privilege does exist, it does not apply here.  

Both are meritless.   

First, the Attorney General argues that compliance with the subpoena 

would not be a “voluntar[y]” disclosure under section 901.457(a).  (AG Mem. at 10.)  

Such an interpretation, however, eviscerates the exceptions enumerated in 

section 901.457(b).   Had the Texas legislature wanted to carve out all subpoenas that are 

potentially subject to judicial enforcement from the protections of section 901.457, it 

could have done so.  It did not.  Section 901.457(b) creates an exception for a limited set 
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of summons or subpoenas: those issued under the Internal Revenue Code or the federal 

and Texas securities laws.  However, section 901.457(b) does not authorize disclosure 

pursuant to a subpoena issued by law enforcement in another jurisdiction.  The Attorney 

General’s subpoena does not fall under any exception and, indeed, his interpretation of 

“voluntar[y]” would make the enumerated subpoenas in section 901.457(b) superfluous.   

Because section 901.457 prohibits an accountant from disclosing client materials without 

client consent and the Texas legislature chose to exclude subpoenas issued by other state 

law enforcement from its enumerated exceptions, the Attorney General’s subpoena does 

not abrogate the protection of section 901.457(b). 

Second, the Attorney General asserts that a judicially enforceable 

subpoena satisfies the “court order” exception under § 901.457(b)(3).  However, none of 

the cases cited by the Attorney General remotely supports this assertion.  In re Arnold, 

2012 WL 6085320, unlike the situation here, involved a deposition notice that had been 

subject to a motion to quash.  The court denied that motion, thereby effectively elevating 

the notice to a court order.  Id. at *4.  In In re Natividad Arriola, 159 S.W.3d 670 (Tex. 

App. Ct. Corpus Christi 2004), the court found that the information sought had to be 

disclosed because the materials at issue fell squarely under the abuse-and-neglect 

exception to the applicable privilege.  Id. at 674.  Finally, in Rodriguez v. State, 469 

S.W.3d 626 (Tex. App. 2015), the court relied on the criminal prosecution exception to 

the physician-patient confidentiality provision in addition to the court order exception.  

See id. at 632.  The cases cited by the Attorney General do not show that merely because 

a subpoena may be subject to judicial enforcement, it constitutes a court order under 

section 901.457(b)(3). 
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The Attorney General next argues that even if the PwC Subpoena itself 

does not fall within the exceptions to the statute, it will transform into an exception if the 

Court grants the relief it seeks.  But it cannot be that a ruling that there is no privilege 

under Texas law creates the “court order” contemplated by the statute as an exception.  

To be clear, such an order could be issued.  In response to a concrete claim of privilege as 

to a specific document, this Court could deny or uphold the privilege claim.  And even if 

it recognized the privilege claim, it could conceivably engage in some balancing that 

would warrant overcoming the privilege.  See Channel Two Television Co. v. Dickerson, 

725 S.W.2d 470,472 (Tex. App. Houston 1987) (when a privilege is asserted, “the party 

seeking disclosure [of the privileged material] must demonstrate that there is a 

compelling and overriding need for the information”).  “At a minimum,” a party seeking 

to overcome a privilege “must make a clear and specific showing in the trial court that the 

information sought is: (1) highly material and relevant; (2) necessary or critical to the 

maintenance of the claim; and (3) not obtainable from other available sources.”  Id.  But 

that record has not been made because ExxonMobil has not asserted the privilege with 

regard to any document.  Thus, while it is certainly possible that the “court order” 

exception could apply, there is no record here to support its application. 

III. UNDER CHOICE OF LAW RULES, NEW YORK PRIVILEGE LAW 
DOES NOT CONTROL THIS CASE.  

The Attorney General appears to argue that in making its determination as 

to the existence of the accountant-client privilege, this Court should apply New York law.  

This argument is predicated on the contention that the applicable law is that of the place 

where evidence will be introduced at trial or where the discovery proceeding occurs.  

(AG Mem. at 13-15.)  But under New York’s well-settled choice of law principles, the 
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governing law is that “of the jurisdiction which, because of its relationship or contact 

with the occurrence or the parties, has the greatest concern with the specific issue raised 

in the litigation.”  Babcock v. Jackson, 12 N.Y.2d 473, 481 (1963).  There are four facts 

that militate in favor of applying Texas law: (1) ExxonMobil is based in Texas; (2) the 

relevant information underlying PwC’s audit function is located in Texas; (3) the PwC 

personnel who audited ExxonMobil are based in Texas and performed their work there; 

and (4) the bulk of the communications at issue were made in Texas.  Texas therefore 

“has the greatest concern with the specific issue raised in the litigation,” id., namely, 

whether the accountant-client privilege applies to certain communications between 

ExxonMobil and its auditor, PwC. 

The Attorney General argues that the applicable law is that of the place 

where evidence will be evidence will be introduced at trial or where the discovery 

proceeding occurs should apply. (AG Mem. at 13-15.) But the cases cited by the Attorney 

General are distinguishable and inapposite.  Critically, in each of those cases a lawsuit 

had commenced, whereas here the matter is still in the investigation phase. 

The Attorney General cites First Interstate Credit All., Inc. v. Arthur 

Andersen & Co., 150 A.D.2d 291, 293-94 (1st Dep’t 1989) and Bamco 18 v. Reeves, 685 

F. Supp. 414, 416 (S.D.N.Y. 1988).  Both cases, which involved litigation in New York, 

held that the Maryland accountant-client privilege should not apply in litigation located in 

New York.  However, in both of those cases, the privilege was held not to apply only 

after a balancing of each state’s interests.  By virtue of the fact that both ExxonMobil and 

PwC’s engagement team working on ExxonMobil’s audit are based in Texas, and all of 

the communications occurred in Texas, the state of Texas—a jurisdiction with an express 
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statutory accountant-client privilege—has a far greater interest in the present dispute than 

New York.  As such, these cases actually support the application of Texas law.  Notably, 

in addition, a lawsuit had commenced in those cases, whereas this matter is still in the 

investigation phase. 

Finally, the Attorney General’s reliance on the choice of law provision in 

the engagement letters between ExxonMobil and PwC is misplaced.  The Attorney 

General argues that New York law applies based on a statement in the engagement letters 

between ExxonMobil and PwC that “[a]ny Dispute between the parties, including any 

claims or defenses asserted, and the interpretation of the engagement letter shall be 

governed by the law of New York State.”  (Ex. F, at PNYAG0000039, PNYAG0000047 

(emphasis added).)  This statement is plainly irrelevant because the subpoena is not a 

“[d]ispute between” ExxonMobil and PwC, and because the demands in the Attorney 

General’s motion do not implicate the interpretation of any aspect of the engagement 

letters.  Because the issue of whether Texas or New York privilege law applies is outside 

the scope of the choice-of-law provision, PwC and ExxonMobil have not contracted out 

of standard New York choice-of-law rules, and the principle of Babcock still applies. 

IV. THIS COURT SHOULD NOT GRANT THE ATTORNEY GENERAL’S 
REQUEST IN THE ABSENCE OF AN APPROPRIATE RECORD.    

Though fashioned as a request to compel compliance, the relief sought by 

the Attorney General is at this stage more in the nature of a declaration that no 

accountant-client privilege exists under Texas law.  That is not to say that a time may 

come when a genuine controversy exists between the Attorney General and ExxonMobil 

regarding the applicability of the Texas accountant-client privilege to documents in 

PwC’s possession with an appropriate record to support a decision by this Court, but that 
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time is not now. While this Court presumably has authority to issue a declaratory 

judgment on this subject, disputes regarding a claim of privilege are not ordinarily so 

resolved.  See Willis v. Willis, 79 A.D.3d 1029, 1030 (2d Dep’t 2010) (“The scope of the 

[attorney-client] privilege is to be determined on a case-by-case basis”); Pritchard v. 

County of Erie, No. 04CV534C, 2006 WL 29227852, *3 (W.D.N.Y. 2006) (declining to 

resolve privilege dispute prior to deposition; noting “normal practice” dictates that 

deposition should proceed so that parties may “create a record of where questionable 

inquiries, objections, or assertions of privilege arose and furnish a context for the 

dispute,” thereby enabling the court to resolve the dispute on a “concrete record”); Victor 

Stanley, Inc. v. Creative Pipe, Inc., 250 F.R.D. 251, 266 (D.Md. 2008) (“It should go 

without saying that the court should never be required to undertake in camera review 

unless the parties have first properly asserted privilege/protection, then provided 

sufficient factual information to justify the privilege/protection claimed for each 

document, and, finally, met and conferred in a good faith effort to resolve any disputes 

without court intervention.”); In re Doe, 964 F.2d 1325, 1328 (2d Cir. 1992) (noting that 

the psychotherapist-patient privilege is “highly qualified and requires a case-by-case 

assessment of whether the evidentiary need for the psychiatric history of a witness 

outweighs the privacy interests of that witness); Dep’t of Econ. Dev. v. Arthur Andersen 

& Co. (USA), 139 F.R.D. 295, 300 (S.D.N.Y. 1991) (noting that a party may not make a 

“blanket assertion” of attorney client privilege; the “privilege must be determined on a 

case-by-case analysis of the relevant factors”).   

The “dispute” of which the Attorney General complains between it and 

ExxonMobil regarding the accountant-client privilege is too indefinite to be resolved at 
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this time.  ExxonMobil has not directed PwC to withhold any document on the basis of 

the privilege, and as such, its assertion of the accountant-client privilege is a “future event 

that may or may not come to pass.”  Bd. of Educ. for City Sch. Dist. of City of Buffalo v. 

Buffalo Teachers Fed’n, Inc., 191 A.D.2d 985, 986 (4th Dep’t 1993) (dismissing motion 

for declaratory judgment as “premature”).  The Attorney General asks this Court to opine 

on the accountant-client privilege before either ExxonMobil has even asserted the 

privilege or the Attorney General has advanced an argument as to why the privilege 

should be overcome.  This Court should decline the Attorney General’s request for relief 

until a record is developed upon which the issuance of that relief would be warranted and, 

in addition, to preserve scarce judicial resources that would otherwise be expended on 

appellate consideration of an issue given its status as one of first impression.      

This approach is particularly prudent where this Court is being asked to 

decide the scope of a Texas statute with virtually no guidance from the Texas state courts.  

Because no Texas court has decided whether Texas law provides an accountant-client 

privilege, considerations of comity caution against New York deciding that it does 

not.  In New York, “comity is not a rule of law, but a voluntary decision by one state to 

defer to the policy of another, especially ‘in the face of a strong assertion of interest by 

the other jurisdiction.’” Boudreaux v. State of La., Dep’t of Transp., 11 N.Y.3d 321, 326 

(2008) (quoting Ehrlich–Bober & Co. v. University of Houston, 49 N.Y.2d 574, 580 

(1980)).  In applying the doctrine of comity, New York “defer[s] to . . . the public policy 

embodied within the statute enacted by [the foreign] legislature.”  Id. at 325–26 

(emphasis added).   New York chooses to “apply the laws of other States where the 

application of those laws does not conflict with New York’s public policy,” Crair v. 
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Brookdale Hosp. Med. Ctr., 94 N.Y.2d 524, 528–29, 728 N.E.2d 974, 976 (2000), and 

“the public policy exception to the doctrine of comity is usually invoked only in the rare 

instance where the original claim is repugnant to fundamental notions of what is decent 

and just in the State where enforcement is sought,” Greschler v. Greschler, 51 N.Y.2d 

368, 377 (1980) (internal quotation marks omitted). 

Here, Texas has statutorily expressed its public policy by creating a 

privilege provision entitled “Accountant-Client Privilege,” Tex. Occ. Code § 901.457, 

which is consistent with its broader policy of extending privileges to additional 

professional relationships via the Texas Occupations Code beyond those privileges listed 

in the Texas Rules of Evidence.  New York has no legitimate interest in the issue of 

whether Texas protects documents located in Texas according to the accountant-client 

privilege, so the public policy exception to the doctrine is certainly not repugnant to any 

New York policy.  Accordingly, comity considerations call for this Court to defer to the 

Texas legislature and deny the Attorney General’s motion to compel compliance with the 

subpoena. 

CONCLUSION 

No court has previously considered head on the question whether 

section 901.457 creates an evidentiary privilege.  Any resolution by this Court will have 

significant impact on accountants and their clients in the state of Texas, and will without 

question ultimately be appealed by the losing party.  A judicial resolution of such import 

should be made not in the abstract but on a developed record, which is consistent with 

how claims of privilege are typically and most appropriately adjudicated.  Because this is 

an issue of first impression, the development of such a record will also economize the 
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expenditure of judicial resources.  It would be a waste of judicial resources if, in the 

course of an appeal, the First Department were to decide that the Court should have 

waited for the development of a full record rather than addressing this issue in the 

abstract.  Because ExxonMobil has not yet asserted the accountant-client privilege to 

withhold a single document from PwC’s production pursuant to the Attorney General’s 

subpoena, this Court should not issue a decision until the appropriate record—and in 

which ExxonMobil has actually designated and withheld specific documents as 

privileged and the Attorney General has made arguments challenging that designation—

exists.  Should the Court decide to reach the merits of the scope of section 901.457, the 

Court should deny the Attorney General’s request for an order, as the text of section 

901.457 clearly creates an evidentiary privilege and the authorities invoked by the 

Attorney General do not provide the type of reasoned analysis that would justify 

disregarding the statute’s plain meaning. 

For the reasons set forth above, Respondent ExxonMobil respectfully 

request that the Court deny Petitioner’s Motion to Compel Compliance with Its 

Investigative Subpoena. 

Dated: October 20, 2016 
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 Respectfully submitted, 
 
PAUL, WEISS, RIFKIND,  
WHARTON & GARRISON LLP 
 
 
/s/ Theodore V. Wells, Jr.    
Theodore V. Wells, Jr. 
twells@paulweiss.com 
Michele Hirshman  
mhirshman@paulweiss.com 
 
PAUL, WEISS, RIFKIND, WHARTON & 
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1285 Avenue of the Americas 
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Michelle Parikh 
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2 THE COURT: All right. I'm prepared to offer

3 everyone an apology here.

4 There are two significant items of disclosure.

5 The first item of disclosure is that an envelope

6 was delivered to me from the New York Attorney General,

7 which was not e-filed, and the respondents, to the best of

8 my knowledge, are not aware that this was delivered to my

9 Chambers. I have not looked at this material, so I'm going

10 to return it to the Attorney General.

11 (Handing.)

12 THE COURT: The second item of disclosure, which is

13 more significant, or potentially more significant, is that

14 as I was reading the papers in this case over the weekend, I

15 realized that I am an Exxon shareholder. I own 1,050 shares

16 of Exxon stock in an account, and I own an additional 2,000

17 shares of Exxon stock in an IRA account.

18 According to the Canons of Judicial Ethics, I will

19 be disqualified from hearing this case unless the parties,

20 pursuant to Section 100.3(F), were satisfied to allow me to

21 continue on the case.

22 The circumstance that I have shares in Exxon would

23 not in any way, in my opinion, affect my impartiality in the

24 case, but the rules are the rules.

25 So I'm prepared to disqualify myself if that's the

26 desire of the parties. I'm prepared to continue on the case
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2 if the parties are comfortable that I can be impartial.

3 MR. WELLS: Your Honor, could I just check with my

4 client, who is here?

5 THE COURT: By all means.

6 And if you want to take a ten-minute recess, that

7 would be an appropriate thing to do.

8 (At this time a brief recess was taken.)

9 MR. WELLS: Your Honor, we are ready to resume.

10 I have been authorized to say on behalf of all

11 three parties that we have no objection to your Honor

12 sitting on this case.

13 THE COURT: All right. Then I will sit on the

14 case.

15 I should tell you, Mr. Wells knows this, I was a

16 partner at Simpson, Thacher & Bartlett for 35 years, and my

17 Exxon holdings, I'm happy to say, are not a material portion

18 of my life savings.

19 So, I have a couple of questions which I'll direct

20 to counsel.

21 First, let me ask counsel fo~ Exxon when Exxon

22 might decide that it has an objection to the production of

23 any material document that it believes production of which

24 would violate the alleged evidentiary accountant-client

25 privilege under the Texas Occupations Code Section 901.457.

26 MR. WELLS: Your Honor, the way the protocol works
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2 is that Pricewaterhouse identifies documents that they

3 believe are responsive to the subpoena. They then give us

4 on a rolling basis the documents. We then review the

5 documents to determine if we are going to assert the

6 privilege.

7 To date, we have not asserted the privilege. To

8 date, we have only received two batches of documents. The

9 first batch was 126 documents, and Miss Parikh, who is

10 counsel to Paul Weiss, she is in charge of that project.

11 Please correct me if I misspeak in terms of

12 numbers.

13 The first batch involved 126 documents. Of the 126

14 documents, we have pulled three documents that we're trying

15 to research to understand if there's -- if there are

16 confidential communications embedded. The rest of those, we

17 have signed off on and have not asserted any privilege.

18 There's a second batch of documents that we just

19 got access to in terms of being able to view them, I think

20 on Friday.

21 (Pause in the proceedings.)

22 MR. WELLS: Okay. They're not -- there's another

23 batch of 900 documents Miss Parikh tells me we had access to

24 but then we lost access to because of computer problems in

25 terms of interfacing with Mr. Meister's firm. Of that 900,

26 we have not started that review because we just got back up
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2 online, but on that, I can only tell you where we are in the

3 protocol.

4 We have not identified to date any document that we

5 are asserting a privilege to, but there are three that we're

6 trying to research and understand if they may contain

7 confidential information.

S THE COURT: The reason that I asked the question is

9 that you argue in your brief that it's premature for the

10 court to consider these issues because you haven't raised

11 any specific objections to the production of any of the

12 documents. The compliance subpoena was served some time

13 ago. You've had an opportunity for some period of time to

14 review the documents.

15 And it does seem strange for a New York court to

16 interpret Section 901.457 of the Texas Occupations Code

17 section, which both parties tell me hasn't been construed by

IS any Texas courts, if you're not expeditiously reviewing the

19 documents that you mayor may not assert in an

20 accountant-client privilege with respect to that.

21 MR. WELLS: Your Honor, we are, and I have no

22 hesitation in saying we are reviewing what we have been

23 given by Pricewaterhouse expeditiously. Pricewaterhouse is

24 still engaged, to my understanding, in the great -- with

25 respect to the vast majority of documents, they haven't even

26 pulled them yet.
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2 So we have only gotten two of the tranches. 'The

3 first tranche was 126, of which w~ signed off on 123. We've

4 got three documents now, and we are trying to understand in

5 discussions with our client and Pricewaterhouse whether it

6 contains confidential information on those three documents.

7 The other 900, we got access to. That's the

8 universe. There are probably thousands of documents that

9 are coming but we have not gotten access to.

10 THE COURT: Respectfully, Exxon and its outside

11 counsel have the resources to review these documents with

12 considerable expedition, and Pricewaterhouse has the

13 resources to produce the documents to Exxon with

14 considerable expedition. So it ?eems to me that we could

15 deal with this in a much more concrete way if Exxon and

16 PricewaterhouseCoopers moved a little quicker than they are

17 moving.

18 MR. WELLS: And what I will say to you, your Honor,

19 and perhaps Mr. Meister should speak for

20 PricewaterhouseCoopers, we had moved expeditiously, and we

21 will, I make that representation, and we are willing to talk

22 in Chambers or whatever, whatever would satisfy your Honor

23 or the State, even to agree, you kno~, to an order that says

24 we're going to do it expeditiously.

25 But in terms of the documents we have been given,

26 okay, what is in the queue --
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THE COURT: I get it that you have turned over 123

8

3 of the 126 documents that you have been provided by

4 PricewaterhouseCoopers, and you are contemplating whether or

5 not to assert an objection with respect to three. I get

6 that.

7

8

MR. WELLS: Okay.

THE COURT: The issue here is, if we're going to

9 have a dispute about 5,000 documents, I would like to know

10 that sooner rather than later. If we're going bo have a

11 dispute about 14 documents, I would also like to know that

12 sooner rather than later, rather than deal with this in a

13 factual vacuum.

14 MR. WELLS: Certainly. And I'll make the last

15 representation, and then I will turn it over to Mr. Meiste~.

16 I represent that Paul Weiss is devoting resources

17 to do this on an expeditious fashion.

18 THE COURT: Can you commit to a specific time in

19 the month of October at which the review of these documents

20

21

22

23

24

25

26

would be complete?

MR. WELLS:

THE COURT:

MR. WELLS:

right now.

THE COURT:

MR. WELLS:

In terms of the 900 --

Yes.

-- and the three? That's all we have

No. In terms of all of the' documents.

I don't even have any idea what he's
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because to the extent there's a production issue, I'm at the

mercy of what Pricewaterhouse gives me when they give me

put in the resources

THE COURT: Look, the State is essentially claiming

that you are unreasonably delaying and, for lack of a better

term, flimflamming them because PricewaterhouseCoopers isn't

producing the documents to you expeditiously, and you're not

reviewing them expeditiously, and so the matter is more

complicated than it has to be.

So let me hear from PricewaterhouseCoopers as to

why it would take a month to produce these documents.

MR. MEISTER: Good morning, your Honor.

I'm David Meister from Skadden Arps for PwC,

PricewaterhouseCoopers.

Just on the issue of how long it's taking us, to be

a little bit more concrete, on October the 10th, we shared

with Paul Weiss what I would consider core documents here.

I guess -- let me take you a little bit back.

The subpoena is quite broad. After we got the

subpoena, we engaged in some dialogues with the Attorney

General's office to talk about where we would prioritize the

production as we uploaded a vast quantity of documents onto

a server. We agreed upon to start with five categories of

going to give me.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

what they do.

Proceedings

I'll sit down and let Mr. Meister speak,

I represent, whatever he gives me, we will

9
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documents. That's the small set. that we've spoken about.

The second set, Judge, are sets of work papers.

year going back to 2010. The work papers are vast. Some,

not all of those work papers are responsive to the subpoena,

but a lot of them are. And so what we proposed to the

Attorney General is to start with the most recent stuff of

work papers and then go backwards from there. They didn't

commit to anything, but they say that's a good way to

proceed, at least for now.

We provided the 2015 work papers, the first half of

the select version, to Paul Weiss on October the 10th.

After that, there was some computer glitch. When we put

them onto a website, kind of a shared website, there was a

computer glitch, so they lost access for some period of time

between October 10th and the 18th of October.

In addition, on October 10th, we also shared the

2014 work papers with Paul Weiss. These are large

quantities of documents, Judge. I don't have the exact

number at hand, but it's a large quantity of documents.

So that's where we are right now as far as

production.

And I do think, your Honor, this is the -- these

are core, this is the core stuff.

What is coming potentially are e-mail

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18
•

19

20

21

22

23

24

25

26

And the subpoena seeks work papers which each for each
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2 communications within Paul Weiss',between Paul Weiss and

3 Exxon, and that is going to be a massive undertaking.

4 MR. WELLS: Pricewaterhouse. You said Paul Weiss.

5 MR. MEISTER: 'Oh, I'm sorry. Between Exxon and

6 Pricewaterhouse. E-mails. And that will be a massive

7 undertaking. That will take some time.

8 There were a huge number of people from

9 Pricewaterhouse who have worked on this audit, and I think

10 that there's a huge number of Exxon people who interfaced

11 with Pricewaterhouse as well. So the communication part of

12 this is going to take awhile, your Honor. I couldn't

13 responsively say how long it's going to take, but it's going

14 to take awhile.

15 MS. SHETH: Your Honor, let me introduce myself.

16 I'm Manisha Sheth. I'm the Executive Deputy AG of

17 the Economic Justice Division at the Attorney General's

18 office.

19 Let me first begin by addressing the issue of

20 ripeness, which your Honor has raised.

21 There has been no question in this case that Exxon

22 has asserted clearly and unequivocally that they believe a

23 privilege, an accountant-client privilege, not some rule of

24 confidentiality, but a privilege applies to these documents.

25 So the harm that we are talking about, the harm

26 that the AG's offices is facing, is happening right now as
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2 we speak.

3 As we have heard from both sets of counsel, 900

4 documents are responsive documents. So these 900 documents

5 that counsel for PwC has found to be responsive to our

6 subpoena are presently being withheld on grounds of this

7 purported privilege.

8 So, and the defendants, or Exxon and PwC, want this

9 court to have the burden of reviewing each of those

10 documents or the contested documents to determine whether

11 the privilege applies. And we respectfully submit that that

12 is not the issue before the court.

13 The narrow le~al issue before the court is twofold:

14 One, which forum jurisdiction choice of law

15 applies. Is it New York or is it Texas. And we submit,

~6 your Honor, that clearly New York law applies and your Honor

17 need not even get to the secondary question of whether there

18 is a privilege under Texas law.

19 Second, that even if Texas law applies, the Texas

20 Occupations Code does not create.any accountant-client

21 privilege. And contrary to Exxon's representation that

22 there has not been a single Texas court case that has

23 decided the issue, your Honor, there have been four cases in

24 the courts of Texas where they have uniformly held

25 THE COURT: I read them over the weekend.

26 MS. SHETH: -- that there is no accountant-client
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2 privilege, and Exxon has not identified a single case that

3 identifies, that holds that there is such a privilege. In

4 fact, what they are referring to is a rule of

5 confidentiality, nothing more.

6 And what they're asking you to do is basically do a

7 document-by-document review, which would be appropriate if

8 we were talking about an existing recognized privilege such

9 as the attorney-client privilege. That's not what we have

10 here. The question before your Honor is whether or not

11 there actually exists a privilege in this case.

12 And we submit that if you apply New York's choice

13 of law rules: The place that the trial will be conducted

14 will certainly be in New York; the place of discovery will

15 be in New York; and New York, it's uncontested amongst PwC,

16 Exxon and the AG's office that New York does not recognize

17 an accountant-client privilege. And if your Honor would

18 like, we can articulate why even under Texas law there was

19 not a privilege either.

20 THE COURT: I understand that there is no

21 accountant's privilege in New York. There mayor may not be

22 an accountant's privilege in Texas.

23 There is a choice of law issue I have to deal with.

24 For purposes of this morning, because I'm not going

25 to decide this this morning, what I'm interested in having

26 the parties come to some understanding with before we leave
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2 today, is that PwC expedite its production of all responsive

3 documents to Exxon, that Exxon review these documents with

4 some expedition. Both PwC and Exxon have the resources to

5 deal with collecting the potentially responsive documents to

6 which Exxon mayor may not have a legitimate claim of

7 privilege to in a very short period of time. And while

8 that's going on, in a telescoped period of time, we'll find

9 out what the Texas court does with respect to the Texas

10 action. And I'm not going to wait for the Texas court to

11 rule on what's before me. I have your fully submitted set

12 of papers, and I will revolve the issue expeditiously.

13 But in the interim, there is no reason that I can

14 see why the process of collecting the documents that are

15 responsive to the subpoena and Exxon's evaluating which of

16 those documents, if any, it's going to assert a privilege

17 with respect to the documents that it's not going to assert

18 the privilege, and they claim they haven't asserted the

19 privilege with respect to any documents, all of the other

20 documents should be turned over to the New York AG

21 forthwith.

22 MS. SHETH: Thank you, your Honor. We appreciate

23 that.

24 The concern we have is that PwC has repeatedly

25 stated that the subpoena is overbroad and that there is an

26 enormous volume of responsive documents.
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2 THE COURT: I don't have anything before me which

3 would enable me to assess the extent to which the subpoena

4 is or isn't overbroad. So, because nobody has asserted in

5 any court filing that the subpoena is overbroad, at least

6 for purposes of today, I'm assuming that the subpoena is a

7 reasonable and appropriate subpoena.

8 MS. SHETH: Thank you, your Honor.

9 THE COURT: If anything changes on that score, I'll

10 deal with it.

11 But in the meantime, until and unless there is a

12 ruling that the subpoena is overbroad, anything that Exxon

13 isn't asserting a privilege with respect thereto should be

14 produced forthwith.

15 And to the extent that PwC and/or Exxon is dragging

16 their feet in terms of moving this process forward, the New

17 York AG has a legitimate grievance which will be

18 appropriately addressed at an appropriate time.

19 MS. SHETH: Thank you, your.Honor. I mean, that

20 seems to be a reasonable solution. Our concern is that we

21 have a very set timeframe for when PwC completes its

22 production.

23 THE COURT: We're not going to leave here today

24 without having an agreement on a timeframe.

25 MS. SHETH: Thank you, your Honor.

26 THE COURT: So can PwC and Exxon confer and agree
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2 on a timetable? It can't be Christmas.

3 MR. WELLS: May I talk to PwC's counsel for one

Honor?

second, your Honor?

MR. MEISTER: May we just confer one moment, your

THE COURT: Sure.

(Pause in the proceedings.)

THE COURT: Counsel.

MR. MEISTER: Thank you, your Honor.

Your Honor, I have two just items to discuss here.

The first is, Judge, you say this shouldn't be

the exact number of documents that we have to review in

order to determine their responsiveness and whether or not

they're covered by, say, for example, the attorney-client

privilege, but it's enormous, is my understanding. And we

will absolutely put to work whatever resources we can put to

work, and PwC will, as well. But these are -- this will be

a very large undertaking for us, and I don't know how long

it will take us to go through all of the documents.

THE COURT: Okay, look. I don't find this

credible, to be perfectly candid.

It seems to me that you can produce all of the

documents that are responsive to the subpoena within 30 days

of the date that the subpoena was issued to counsel for

I don't even knowChristmas, and I hear you, your Honor.

4

5

6

7

8

9

10

11

12

13

14

15

16

17
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24

25

26
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2 Exxon.

3 While that process is going on, any documents that

4 are privileged attorney-client communications can be the

5 subject of a privilege log. Any documents that are not

6 potentially the subject of the assertion of an accountant's

7 privilege, pending the ruling that I'm going to make on that

8 issue, should be turned over to the Attorney General's

9 office.

10 If there are claims that the subpoena is overbroad,

11 an application can be made by order to show cause to narrow

12 the scope of the subpoena. That could have been done at an

13 earlier point in time. It wasn't done. It can still be

14 done.

15 So November 10th should be the outside cutoff date

16 for the turnover of documents to Exxon. That's going to be

17 done on a rolling basis. And Exxon is going to be producing

18 on a rolling basis the documents as to which Exxon doesn't

19 assert any accountant's privilege to it.

20 So that's just the ministerial portion of what

21 we're doing this morning.

22 Substantively, I assume that you are now going to

23 argue the issue of whether Texas law or New York law

24 applies, and you are going to argue whether or not, assuming

25 Texas law applies, Texas Occupations Code Section 901.457

26 creates an evidentiary accountant-client privilege.
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2 MR. MEISTER: Your Honor, I actually was not going

3 to argue the latter.

4 And just on the scheduling, would .it be all right

.5 with your Honor if we worked with the Attorney General?

6 THE COURT: If the Attorney General agrees to some

7 other and different arrangement, whatever you stipulate to

8 is fine with me.

9 MR. MEISTER: All right.

10 MS. SHETH: Your Honor, just to clarify the

11 schedule, what we would ask respectfully is that the three

12 documents that Mr. Wells referred to this morning, that

13 those be produced with or without the privilege log by the

14 end of this week, and the remainder of the documents, as

15 your Honor alluded to, can be produced by November 10th.

16 But we would ask that rolling privilege logs be submitted,

17 as well.

18 THE COURT: Okay. Well, I just said that the

19 documents are going to be produced on a rolling basis.

20 And as to documents as to which attorney-client

21 privilege are being asserted, a privilege log will be

22 produced on a rolling basis.

23 And now we have to get to the substantive issue

24 which is the reason that we are here this morning.

25 MS. SHETH: Thank you, your Honor. Appreciate

26 that.
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2 MR. MEISTER: Your Honor, may we speak to the

3 Attorney General's office about the schedule of production?

4 THE COURT: You will do that outside of my

5 presence. I've given you a timeframe. If the Attorney

6 General is amenable to another and different timeframe, or

7 in a more convenient timeframe for the parties, and you come

8 to a stipulation, that's fine with me.

9 But for you to produce to your client, Exxon,

10 within 30 days of the date of the subpoena the documents

11 that are responsive to the subpoena, I don't think that's an

12 unreasonable deadline.

13 MR. MEISTER: Your Honor, the other issue that I

14 wanted to put on the table here, Judge, is that the protocol

15 that we had worked out, that PwC has worked out with Exxon

16 that PwC has asked for, is that only Paul Weiss review the

17 materials, that Exxon people.not review the materials.

18 And I understand, Judge, having consulted with Paul

19 Weiss, that that makes it more difficult as a matter of

20 timing for Paul Weiss to make the decision as to whether or

21 not the privilege, the Texas privilege, should be asserted.

22 I wanted your Honor to be aware of that.

23 THE COURT: Well, what I am aware of is that there

24 are well in excess of a thousand attorneys at the Paul Weiss

25 firm, and that Mr. Wells has almost limitless resources in

26 his litigation department to assist in this process.
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Your Honor,. to clarify --

One moment.

1

2

3

4

5
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20

MS. SHETH:

THE COURT:

Mr. Wells.

MR. WELLS: Thank you, your Honor.

I asked Mr. Meister to raise that last issue with

~ou because -- so the record is clear.

In terms of the protocol, there is a disagreement

between Pricewaterhouse and Paul Weiss in terms of whether

or not Paul Weiss, once we get the documents, is permitted

to talk to our client about the documents in order to figure

out if they involve privileged conversations.

Pricewaterhouse is taking the position that we

cannot talk to our client about the documents; that after we

review the documents at Paul Weiss, which we are doing

expeditiously, we then have to come back to Pricewaterhouse

to have Pricewaterhouse then tell us, based on their

involvement in creating the documents, if the material was

based on confidential communications between Exxon people

and Pricewaterhouse people.

We have told them we disagree with that because

that's -- that's why there are three documents I have. I

haven't been able to pass on them because I have to go back

to Skadden Arps, then they go back to their client to find

out if something was based on a confidential communication.

We have a disagreement, but I want that on the
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2 record, because that's my problem.

3 I do have significant resources. I can get "through

4 these documents if I can talk to my client about the

5 documents to find out if Document A involves confidential

6 communications. But they have decided, in total good faith,

7 but they have decided that I can't do that.

8 So I want that -- that has to be worked out,

9 because the only way I can do this quickly, and I want to do

10 it quickly, and I make that representation, is if I'm able

11 to talk to my client. And that's just kind of the basis

12 right now to a protocol.

13 THE COURT: Look, this isn't that complicated.

14 We're going to decide in a very short period of time whether

15 or not there's any evidentiary accountant-client privilege

16 under Texas Occupations Code Section 901.457, and we're

17 going to decide in a very short period of time whether Texas

18 law even applies to this proceeding.

19 As respects whether documents are privileged

20 attorney-client documents, I am sure that PwC can give you a

21 list of every lawyer at Exxon that's communicated with PwC.

22 If it's a communication from a lawyer to PwC, then it's a

23 privileged communication, and you will log it as a

24 privileged communication. If it's a communication from a

25 businessperson at Exxon to PwC, then it's not privileged

26 communication unless it contains some advice of counsel, and
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2 that should be evident from the document itself once you

3 have a list of all the lawyers involved.

4 So we are just making this much more complicated

5 than it needs to be. The parties around this table are all

6 very sophisticated. None of these issues are novel nor new

7 to any of you.

8 And let's get to the merits of why we are here this

9 morning.

10 MS. SHETH: Thank you, your Honor.

11 Let me begin by addressing the choice of law issue

12 first. Hopefully that will result in us not getting to

13 resolve the issue of the Texas Occupations Code.

14 So as a threshold matter, two recent First

15 Department decisions confirm that the law that should be

16 applied is the law of the place where the evidence in

17 question will be introduced at trial or the location of the

18 discovery proceeding. And that -- those two cases are the

19 Jp Morgan case and the People v. Greenberg case, both recent

20 First Department decisions.

21 And there is no question that under that legal

22 standard, the appropriate choice of law in this matter would

23 be New York. And it's undisputed among all three parties

24 here that New York does not provide for an accountant-client

25 privilege.

26 Now, even if this court were to apply the center of
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2 gravity test that is advocated by Exxon, New York still has

3 the greatest interest in this proceeding and, therefore, New

4 York law would apply.

5 First, this is a law enforcement proceeding brought

6 by the New York Attorney General's Office of potential

7 violations of New York State law, including the Martin act,

8 by Exxon, a company that does business in the State of New

9 York. Exxon's independent auditor, PwC, also does business

10 in New York, and its U.S. chairman's office is also in New

11 York.

12 Moreover, neither Exxon nor PwC could have

13 reasonably expected that anything other than New York choice

14 of law would govern their communications, because in their

15 representation letters between -- excuse me, in their

16 engagement letters between Exxon and PwC, they actually

17 agreed that New York was the appropriate choice of law.

18 And-it's further telling that in this matter, PwC

19 does not take a position on the choice of law analysis or

20 whether the Texas Occupations Code creates a privilege.

21 So, your Honor, we submit that New York is the

22 appropriate choice of law to apply, and there is no dispute

23 that under that law, there is no accountant-client

24 privilege.

25 Now, Exxon, unable to contest this black-letter

26 law, attempts to manufacture an accountant-client privilege
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based on the Texas Occupations Code Section 901.457. We

24

3 respectfully submit that even if this court were to consider

4 Texas law, it should not interpret Section 901.457 as a

5 privilege but rather construe it to be a rule of

6 confidentiality.

7 Now, first, contrary to Exxon's claim that not a

8 single court, or that this is a case of first impression,

9 every court that has considered this issue has concluded

10 that 901.457 does not create an evidentiary privilege. And

11 your Honor has read and is familiar with the cases, the four

12 cases we have cited in our papers.

13 Second, Exxon, despite bearing the burden of

14 establishing this privilege, has not cited the court to a

15

16

17

18

single case, Texas or anywhere else, that interprets Section

901.457 to create an accountant-client privilege.

Now, third, let me talk about the text of Section

901.457. And if it's helpful for your Honor, we have a copy

19 of the language of the text, if your Honor would like it.

20

21

22

THE COURT: You can give it to the Court Officer

and I will review. It's obviously part of your papers.

MS. SHETH: Yes. So, your Honor, if you look at

23 Section 901.457, you will see that although' the term

24 "Accountant-Client Privilege" is used in the title, nowhere

25 does it appear, nowhere does the word "privilege" appear in

26 the body of the section, And, in fact, if you look at the
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2 language of Subsection (aI, it clearly states that: "A

3 license holder ...may not voluntarily disclose information

4 communicated to the license holder ...by a client in

5 connection with services provided to the client by the

6 license holder ...except with the permission of the

7 client ..."

8 Now, the plain language here is phrased as a rule

9 or a restriction against voluntary disclosure of information

10 absent client consent. It is not phrased in any way as a

11 privilege.

12 And, in fact, there are three characteristics about

13 this particular section that suggest to you that it is a

14 rule of confidentiality.

15 First, the fact that it is limited to voluntary

16 disclosures. In evidence, rules of privileges, privileges

17 apply regardless of whether the disclosure is voluntary or

18 required. The fact that this section is limited to

19 voluntary disclosures further supports the GAG's argument

20 that this is a rule of confidentiality as opposed to an

21 evidentiary privilege.

22 Second, if you look at Subsection (b), which

23 contains the exceptions, there is a broad exception under

24 (b)(3) for "a court order that is signed by a judge if the

25 order is addressed to the license holder," in this case,

26 that would be PwC; "mentions the client by name," in this
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2 case, that would be Exxon; "and Ie), requests specific

3 information concerning the client."

4 So, the fact that this exception (b)(3) is broadly

5 written support~ the interpretation that 901.457 is a

6 confidentiality rule rather than a privilege.

7 In fact, had the Texas legislature intended to

8 actually create an accountant-client privilege, then these

9 broad exemptions, particularly "for a court order," would

10 vitiate the privilege and render it nonexistent.

11 In both the In Re Patel case as well as the In Re

12 Arnold case, the Texas court found, noted that its order on

13 a motion to quash was the requisite order pursuant to (b)(3)

14 that allowed disclosure of otherwise cODfidential

15 information.

16 Now, your Honor, we have also prepared a chart for

17 your Honor which compares this section with the prior Texas

18 accountant-client privilege which was in existence before

19 from the time period from 1979 to 1983. It also compares it

20 with other Texas privileges which are cited by Exxon in its

21 motion papers, and other states' accountant-client

22 privileges. And if your Honor will permit, we will hand up

23 a copy of this chart, as well.

24 So if your Honor looks at this court, we have the

25 three characteristics on the left-hand side of the chart.

26 Does "privilege," the word "privilege" appear in the text,
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2 is the disclosure limited to voluntary disclosures, and is

3 there is a broad exception for court orders.

4 In the first column, we have this particular

5 statute in question, 901.457, and you see that the word

6 ."privilege" does not appear in the text, the statute is

7 limited to voluntary disclosures, and there is a broad

8 exemption. All three characteristics suggest that this is a

9 rule of confidentiality.

10 Now, if you look at the other columns starting with

11 the second column, there is a prior Texas accountant

12 privilege which was repealed in 1983. And in that case, in

13 that statute, the word "privilege" expressly appeared in the

14 text of the statute, the statute was not limited to

15 voluntary disclosures, and there was no broad exception for

16 court orders.

17 And similarly, the other Texas privileges which

18 Exxon cites in its papers had the same three

19 characteristics.

20 And then finally, if we look at other states'

21 accountant-client privileges, we have found 16 states that

22 recognize an accountant-client privilege, and in 13 of those

23 states, the word "privilege" appears in the text of the

24 statute, the disclosures are not limited to voluntary

25 disclosures, and there is no broad exemption for court

26 orders.
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And then fourth, if we look at the legislative

history behind 901.457, that also confirms that this is not

an evidentiary privilege.

As I mentioned earlier, there was a prior statute

in place from the period of 1979 to 1983. And in that

statute, the 1979 statute, the word "privilege" was used in

the text, it was not restricted to voluntary disclosures,

and there was no broad exception for court orders.

That provision was repealed in 1983, and in 1989,

the Texas court had -- excuse me, the Texas legislature

enacted the predecessor to the statute in question today.

And that statute was enacted in 1989, and that statute did

not use the word "privilege" iri the text, that statute was

restricted like the statute to voluntary disclosures, and it

also contained a broad exemption for court orders.

THE COURT: Did the legislative history

specifically say in words or substantial: We're changing

the statute in order to make it clear that there is no

privilege?

MS. SHETH: The statute did not say that, but, your

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Honor --

history.

THE COURT: I'm talking about the legislative
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statement that was made in 2013 when there was an amendment

to the statute. And if I can hand that up to your Honor, we

can read to you from that statement.

So if your Honor looks at the bottom of page 1,

there is a statement made there which clarifies that this is

a rule of confidentiality. So it reads: "S.B. 228

clarifies client confidentiality or what some refer to as

the accountant-client privilege. Section 901.457

(Accountant-Client Privilege) Occupations Code, outlines the

requirements for a certified public accountant to maintain

client information confidentiality."

So the changes being proposed by this bill will

make it clear that CPA's may disclose client information

when required to do so by state or federal law, or when a

court order is signed by a judge.

Now, Exxon makes several arguments in response to

our papers that -- to our argument that this is a rule of

confidentiality.

The first argument they make is that Subsection

(b), which contains a list of the required disclosures, is a

limited list of required disclosures. We argue that reading

Section (b) in this fashion is inconsistent with the plain

language in Subsection (a), which suggests that the rule

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17
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19

20

21

22

23

24

25

26
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What did it say?

There is a statement, a sponsor's

29
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2 only applies to voluntary disclosures. So if we read the

3 statute in the way Exxon suggests, we would essentially be

4 reading the word "voluntary" right out of the statute. And

5 rather, we think the better interpretation is that the Texas

6 legislature wanted state enforcement agencies to go through

7. the additional hurdle of coming to a court, getting a court

8 order, before allowing the di~closure of otherwise

9 confidential communications between an accountant and their

10 client.

11 And then Exxon also makes an argument that this

12 court's order on the office of the Attorney General's

13 application or motion should not be the order that would

14 take us into Subsection (b)(3), and we strongly disagree

15 with that.

16 Subsection (b)(3) expressly provides that if a

17 court issues an order that meets the requirements of (A),

18 (8) and (C), and that is addressed to PwC, it mentions

19 Exxon, and it requesti specific information concerning

20 Exxon, that that order would satisfy the exception outlined

21 in (b)(3) and would allow PwC to produce the documents

22 directly to the OAG without any review or need for review by

23 Exxon.

24 And, in fact, there are two court cases that we

25 have cited in our 'papers, In Re Arnold as well as In Re

26 Patel, where the court relied on that order on a motion to
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2 quash to allow information -- this was in the context of a

3 motion to quash the deposition notice, a deposition

4 information as opposed to a document subpoena, but relied on

5 that order to allow production pursuant -- despite the

6 existence of 901.457.

7 So, your Honor, we respectfully request a finding

8 by this court that there is no accountant-client privilege,

9 certainly not under New York law. And even if this court

10 were to consider Texas law, not even under Texas law.

11 And we would ask that your Honor ask PwC or require

12 PwC to produce responsive documents that it has collected

13 and is now -- that are now pending review by Exxon to the

14 OAG's office immediately, certainly by the end of this week,

15 and that would include a certain category of documents which

16 was identified in our papers that are not even subject to

17 any accountant privilege because PwC was not acting in the

18 role of accountant. And that category is the documents

19 relating to the Carbon Disclosure Project. So that is a

20 separate bucket of documents where it's uncontested that PwC

21 was not acting as Exxon's independent auditor. Those

22 documents should be produced right away, and they should be

23 completed -- production of those documents should be

24 completed forthwith.

25 As to the other documents that are being reviewed

26 by Exxon, if your Honor finds that either New York law
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2 applies or that there is no Texas privilege, those documents

3 should also be produced forthwith.

4 And we respectfully ask that, given that there is

5 no privilege, Exxon should not be permitted to delay the

6 production of responsive documents to the OAG based on the

7 assertion of some purported accountant-client privilege.

8 Thank you, your Honor.

9

10

THE COURT: Mr. Wells.

MR. WELLS: Thank you, your Honor.

11 First, with respect to the Carbon Study that she

12 referred to, to my understanding, that document has been

13 produced.

14 Is that correct?

15

16

17

18

MR. MEISTER: Your Honor, we have produced the CDP-

related documents to the Attorney General September 30th,

and then a corrected production on October the 7th. The

first was black and white, the second was color.

19 MR. WELLS: So that is off the table. It was

20 produced.

21 Your Honor, I am going to address the choice of law

22 issue, then I am going to turn to the text of the statute

23 and walk through the history of the statute, and then I'm

24 going to talk about the case law, because it is our position

25 that at no point has a Texas state court ruled that there is
I

26 no accountant-client privilege.

WLK
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2 language where th~y assume for purposes of analysis that

3 there is a privilege, but at no point has there been a

4 ruling.

5 But before I turn to a discussion of the cases, I

6 want to start with the choice of law issue.

7 It is our position that the choice of law issue is

8 governed by a balancing test, and that's based on the Court

9 of Appeals decision in Babcock, that this court must look at

10 the respective interests of both sides in deciding on the

11 choice of law. We submit that in this case, ExxonMobil's

12 documents are in Texas, ExxonMobil is based in Texas, the

13 auditing team that audits ExxonMobil is based in Texas, the

14 communications between ExxonMobil and the Pricewaterhouse

15 accountants occur in Texas. In this situation, the court

16 has to balance where the communications took place, where

17 are the parties, what parties have the greatest i.nterest.

18 This is not a case where the New York Attorney

19 General has brought an enforcement action. They talk about
\

20 what are going to be the rules when they get to trial.

21 There has not been any return of a charge. There is no

22 reality at the moment that there's going to be a trial of

23 anything. This at the moment is a mere investigation. They

24 have the right to conduct the investigation, but that is

25 what it is. This is not a case, as in many situations,

26 where it is clear there's going to be a trial and what rules

WLK
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2 should govern in the course of the trial. And I submit that

3 the interests in New York is far different when they have

4 brought a case, when they have alleged some particularized

5 harm to the citizens of New York. This case in contrast is

6 purely in the investigative stage.

7 Furthermore, in order to do a balancing test, one

8 of the issues is always the materiality of the evidence. To

9 engage in a materiality of the evidence review, you must

10 know what evidence, what documents, we are talking about.

11 That is why, we submit, it is not appropriate to do this in

12 the abstract.

13 It's similar to a work product privilege. There

14 are situations where a court has the power to override the

15 work product privilege based on a particular document that

16 discloses certain evidence that is important to the truth-

17 finding process. But in that situation, you have to look at

18 the document. You cannot do a balancing test because

19 materiality is a big part of that in the abstract. You need

20 actual documents. So it is our position that Texas law

21 should apply. And, furthermore, to do the balancing test,

22 you cannot do it in the abstract. The court may need to

23 engage in an in Camera review of certain documents in order

24 to ask what is the materiality of the documents that the

25 court is being asked to give over to the New York Attorney

26 General. So we believe Texas law applies.
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2 Now, with that said, I want to turn at this time to

3 a discussion of the Texas statute and how it has evolved

4 over the years, and I would like to hand up to the court an

5 exhibit that sets forth the language of the statute as it

6 was in 1989 when it was drafted, then how it was amended in

7 1999, how it was then amended in 2001, and then how it was

8 amended in 2013.

9 We have some charts. So, your H?nor, we just start

10 with page 1. That is the actual bill that the Texas

11 legislature voted on.

12 Now, the title on page 1 of the exhibit is that it

13 regards an Act relating to the regulation of public

14 accountants. That is the title of the Act.

15 If you,turn to the second page, you see what is

16 denominated as Section 26, which i~ the accountant-client

17 privilege. And it is important that the word "privilege" is

18 used as part of what the Texas legislature -- if you had

19 been voting from a particular county, and you were the

20 legislature voting on this bill, this is what was before

21 you, and it was denominated Privilege. So this is not a

22 term that was put into effect after people had voted on it,

23 and then somebody at WestLaw used it as some organizing

24 term. This is actually part of what was in front of the

25 legislators who voted.

26 Now, in 1989, when it was enacted, it did not refer
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to a court order. That language does not come until much

later. It referred to an order "in a court proceeding."

That was the language used.

proceeding."

There also was no exception with respect to

investigative agencies like the SEC or the Internal Revenue

Service. That all comes later.

But the point I want to make right now is that the

word "privilege" is part of the act, this is what the

legislature voted on, and it does not refer to "court

order." It refers to "court proceeding."

Now, the thing that happened next, if we go to the

third page, is, there is an amendment in 1999. That

amendment involves nonsubstantive changes. They changed the

word "license" to "licensee." It is -- both sides agree the

1999 amendments were of a nonsubstantive nature, and nothing

changes, but they add some commas and a few words. So,

that's the next change in 1999. It still involves "court

proceeding," not "court order." It's still entitled as a

section Accountant-Client Privilege.

The next change then comes in 2001. That's the

fourth page of the document I handed you. At that point in

time, that is the first time that we have a carveout for

certain governmental agencies that do not need to seek any

type of judicial approval. The word "privilege" remains,

WLK
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2 but it says for the first time in a section entitled (b)(2),

3 that, "under a summons under the provisions of the Internal

4 Revenue Code ...and the Securities Act of 1933 ...or the

5 Securities Act of 1934," that you do not need to get any

6 type of court order. And the words "court order" appear for

7 the first time instead of "court proceeding."

8 And so what we have in the 2001 statute as amended

9 is a carveout for certain agencies, and I submit this

10 language about summonses from the Internal Revenue Service

11 and the SEC, that refers to those governmental agencies.

12 There's a carveout for the SEC and the IRS. And then in the

13 same section, "court proceeding" is deleted and "court

14 order" is inserted. And that relates to instances where you

15 need a court order. And we contend what that relates to are

16 situations other than people who have been left out of the

17 exceptions. And we think the government exceptions does not

18 pick up New York the New York Attorney General's office!

19 nor do we believe that they're covered by this court order

20 section.

21 But there is another amendment in 2013.

22 But before I go there, I want to say that the

23 decisions in Patel and the decisions in Arnold all were done

24 under this 2001 amendment. Arnold is I think a 2012 case.

25 Patel is 2007.

26 This is very important, your Honor, because what
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2 those courts passed on was the 2001 structure of the

3 statute. The statute changes in 2013.

4 Now, in 2013, there is another amendment, and it

5 changes the structure of the statute. And what happens in

6 2013, they put in separate sections. There is now a section

7 (2) that is purely a carveout section. They add the word

8 for the first time "subpoena." "Subpoena" has now been

9 added to "surrunons."They add as part of the carved-out

10 agencies the Securities Act for Texas. So they've added the

11 Texas AG. So at this point in time, the carveout section

12 has taken on an independent role. It's no longer tied to

13 the court order section, and it covers the IRS, it covers

14 the u.S. Securities and Exchange Corrunission,and now it

15 covers the Texas Attorney General. That is now a separate

16 section.

17 They then take the court order provision that used

18 to be part of (2) and they drop it into a separate section.

19 It is now an independent item denominated as (b)(3), which

20 says, "under a court order signed by a judge" if it has

21 these three items.

22 This structure in 2013 is different, as I said,

23 than that that existed during the Patel case or during the

24 Arnold case.

25 It is the position of Exxon that not only is there

26 an accountant-client privilege, those are the words that the
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2 legislature passed on under the laws of Texas, but that

3 Section (2) states what agencies have the carveout. And

4 it's limited to the IRS, the U.S. Securities and Exchange

5 Commission, and the Texas AG. And that under laws of

6 statutory construction, the New York AG is not part of the

7 carveout section. And it is our position that the New York

8 AG, had they not been named in this section that deals ~ith

9 investigative agencies, they do not now drop down into

10 Section (3) as a catchall.

11 THE COURT: So your position is that the exceptions

12 that are allowed to be of an otherwise privileged nature of

13 accountant-client communication all relate to the IRS and

14 the SEC and the Texas Attorney General?

15 MR. WELLS: Yes, sir, with respect to investigative

16 subpoenas. And it is exhaustive, it does not include the

17 New York AG, and it is our position that the New York AG

18 does not now get to drop down into Section (3) and get

19 exempted by way of a court order.

20 THE COURT: How do you get from a specific

21 exception identified as item (2) being related to item (3)

22 when there's also items (4), (5), (6) and (7) under Section

23 (b)?

24 MR. WELLS: Because Section (2) deals with specific

25 situations involving investigative agencies. The other

26 agencies listed are different. And the New York AG is akin
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(5) are different than (2). That is what we are saying.

And what we're saying also --

THE COURT: So you're saying that (b) (2) and (3)

aren't, but (b) (4), (5), (6) and (7) are separate exceptions

that have no relationship to (b) (2)?

THE COURT: No, I get it. The New York AG doesn't

fit within exception (b) (2) .

Now, but what about (b) (4), (b) (5), (b) (6) and

(b) (7)? Those are also exceptions.

MR. WELLS: That is correct. And they are of a

different type of entity. And they also are exceptions.

But what we're saying in terms of an investigative

agency like the New York AG, that the exceptions here are

exhaustive. They do not come within this section. This

section is exhaustive with respect to investigative

subpoenas, and they do not get to drop down and pick up the

court order exemption like it's a catchall.

And the fact that there are other entities

identified in (4), (5) and (6), they do not relate -- (4)

and (5), they do not relate to investigative subpoenas but

rather they relate to a particular accounting investigation

by the board, an accounting entity, and an ethical

investigation involving a professional organization of

(3), (4) andaccountants in the course of a peer review.
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2 MR. WELLS: That's right. (3) is an independent

3 exception, but (3) does not permit the New York AG to get an

4 exemption under (3) because the New York AG is excluded

5 under (2). Under the rules of statutory construction, if

6 the legislature has identified with specificity a particular

7 type of entity, it is to be assumed that other entities were

8 not covered. They could have written this differently.

9 They could have said "or any law enforcement agency" or "any

10 other Attorney General." They did not do so.

11 THE COURT: No. What they said was that the

i2 section doesn't prohibit a licensor from disclosing

13 information that is required to be disclosed "under a court

14 order signed by a judge if the order is addressed to the

15 license holder, mentions the client by name, and requests

16 specific information concerning the client."

17 Isn't that a clear reading of the provision?

18 MR. WELLS: No, your Honor. We submit that (2) is

19 an independent section dealing with investigative-type

20 agencies, that this is exhaustive, and that agencies such as

21 would corneunder (2) do not drop down to item (3).

22 THE COURT: Okay. That's your position. I get it.

23 MR. WELLS: Okay. Now, it is also our position, we

24 want to point out that this structure, where (3) is now

25 separate and (2) is independent, was not passed on by the

26 Patel court or the Arnold court. It didn't even exist at
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2 that time. And I think that also is of significance.

3 Now, what I would like to talk about now are the

4 four cases they talk about, and I want to begin --

5 THE COURT: You just told me that those cases don't

6 apply to the 2013 statute.

7 MR. WELLS: They do not, but what --

8 THE COURT: But they are instructive.

9 MR. WELLS: They are instructive. But the

10 importance of the cases is that in none of the cases do they

11 hold, do they hold that there is not an accountant-client

12 privilege.

13 The New York Attorney General takes the position

14 that these cases hold that no such privilege exists. I

15 submit that if you carefully read the cases, the cases make

16 clear they are not so holding. And we need -- and I would

17 like to walk through the four cases, because what they show

18 is that no court to this date has ever taken the time to

19 look at the statutory history, look at the statutory

20 structure, look at the issue before it, and grapple with all

21 of this. And it's in part because, in many of those cases,

22 the issue never was briefed, and the issue arose in the

23 context of a relatively small tort litigation where somebody

24 was trying to get access to the accountant's records, a

25 claim was made that there was a privilege, people did not

26 fight about it because of what was at stake. No court has

WLK

42 of 67

43

1 Proceedings

2 ever grappled with this questio~ in a careful and reasoned

3 way. That is the core point.

4 If we could just start with the first case, in

5 terms of, I want to go through the cases chronologically,

6 and the first case is the Canyon Partners case, and that is

7 in 2005. This is a case that comes right before Patel,

8 which is 2007, but Canyon probably starts a lot of the

9 trouble, I submit, if you want to kind of do an autopsy on

10 ,how did we get here, and whether people were actually doing

11 research and issuing reasoned decisions, or did it just

12 happen in terms of a throwaway line. ,

13 In Canyon Partners, a federal case, 2005, the court

14 wrote: "The court initially observes that there is no

15 accountant-client privilege under federal or Texas law."

16 The court cites the Ferko case with the proposition that

17 there's no accountant-client privilege for federal court.

18 Then to support the argument that there's no

19 accountant privilege from Texas law, they cite a case called

20 Sims. Sims is a 1988 case. In 1988, there was no Texas

21 accountant privilege. The Act does not come back until

22 1989. It did not exist. And if you go and read the Sims

23 case, all the court says in Sims is that under the Texas

24 rules of evidence, there's no reference to a privilege.

25 That's all that was said.'

26 But it's important, your Honor, because that
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2 language in Canyon where they cite Sims keeps getting picked

3 up like somebody thought about it, they cite a case, as I

4 said, that preexisted the passage of the statute, then in

5 Canyon in a footnote they say in a letter to counsel from

6 JDN, it references the accountant-client privilege. And

7 then it says, "However, no court has elevated the

8 professional standard established by this statute to an

9 evidentiary privilege under Texas law." That is an accurate

10 statement. And this is the first case we could find where

11 anybody grappled with it. And to the extent he's saying:

12 "We haven't been able to find a court that has said there is

13 a privilege," that is accurate, but it's not based on any

14 analysis that says the opposite is true, that there is no

15 privilege.

16 And we went and got the briefs in Canyon, and I

17 want to, at the end of the day, move them into the record

18 because the issue was not briefed. It was not briefed other

19 than this letter appearing in the file.

20 But that case is kind of the foundational case that

21 people keep citing for the proposition that there is no

22 privilege. But, again, it came up in the context where it

23 wasn't briefed, and there is no support other than to Sims

24 which just says it's not in the Texas rule of evidence.

25 The next case is 2007. Let's look at the

26 progression. That's the Patel case. And I think there are
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only two Texas court cases, Patel and Arnold. The other two

3 cases we talk about, Canyon, and I think it's Cantu, those

4 are federal cases, but I think your Honor in trying to

5 determine what weight to put on what cases, the two Texas

6 court cases have particular importance because that's the

7 Texas court passing on the Texas statute.

8 But in Patel, in that case, at the lower court, the

9
/ "

court had quashed a motion with respect to the had ruled

10 against the motion to quash the subpoena. The party then

11

12

13

14

took a mandamus to the Texas appeals court, the intermediate

court. It's very important because under Texas law, with

respect to questions of both law and fact, for mandamus,

it's an abuse of discretion standard. So they are not

15 actually even looking at the issues as if it were a regular

16 appeal even on legal questions. But what the court wrote is

17

18

that, "First, Nautilus does not counter that an

accountant-client evidentiary privilege does not exist in

19 Texas." That's critical. The other side did not question

20 whether the privilege existed. It accepted that the

21 privilege existed but then it looked in one of the

22

23

24

exceptions. So this is not a case from the beginning where

the party is coming in"and saying: No privilege exists.

That's not the situation.

25 Then the court wrote: "Assuming without

26 determining that an accountant-client evidentiary privilege
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exists in Texas, we will address the only issue before this

court, that being whether there is a court order requiring

the production of the requested documents."

So the Patel court assumes for purposes of

discussion that a privilege exists, and then they go to

whether the exception applies.

The Patel court also has relevant language. In

footnote 6 in Patel, the court notes: "Other than citing

Section 901.457 of the Occupations Code, neither party has

provided authority for the proposition that an

accountant-client evidentiary privilege exists in Texas." I

think that's a true statement, but the point of it is, both

sides were accepting that it existed. That wasn't even

briefed. It wasn't eyen an issue.

Then the court says, "and we find none." And

that's a true statement because at that point, no court has

ever ruled on the issue except for that snippet of language

in Canyon. And then they cite again to the Canyon case,

which I've shown was not based on any analysis, and relied

on a case that predated the statute.

And then the court ends up saying:

because the law is not clear", not clear on the question of

whether the privilege exists, "on this issue, to the extent

the trial court's denial of the motion to quash in this case

was based on no privilege, we cannot conclude it abused its
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discretion." And it's really only what the trial court did.

They say: "If that's what he was thinking. The law is

unclear." So for purposes of mandamus, it's not an abuse of

discretion.

But the point is, Patel does not issue a ruling

that there i~ no privilege.

THE COURT: But what was the exception that the

Patel court was ,concerning itself with?

MR. WELLS: There was an ongoing litigation, and in

the context of the ongoing litigation, there had been a

request to depose and for documents, and then they went to

the issue of whether the quashing of that order constituted

an order within the exception, and the court said it does.

In our case, we have a totally different argument.

Our argument is that (b) (2), which deals with

investigative agencies, occupies the field, is exhaustive.

THE COURT: And (b) (3) is irrelevant.

MR. WELLS: That's right. And when you drop down

to (b) (3), it is not a catchall. That is a different issue

than presented in Patel.

THE COURT: Okay.

MR. WELLS: Okay?

The last case, the last Texas case, is In Re

Arnold. That's 2012. And that case, what the Texas appeal
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26 courts wrote: "As we have stated, the existence of an
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2 accountant-client privilege based on Section 901.457 is

3 doubtful." They then quote from Patel. They didn't rule on

4 the issue. And they cite the footnote about the law being

5 unclear, from Patel. But this court does not issue a

6 ruling. There's no ruling. There's an observation.

7 THE COURT: But Patel and Arnold, both --

8 MR. WELLS: Texas.

9 THE COURT: Texas court decisions, they are

10 predating the 2'013 amendment.

11 MR. WELLS: Yes, sir. But even assuming you want

12 to give them weight, what I want to make clear to your Honor

13 is that it would be incorrect to do what the government has

14 urged you to do, which is say: The Texas Court of Appeals

15 has ruled already that no privilege exists. They never

16 issued such a ruling. And that's contrary to what they

17 briefed, your Honor. If I come away with having made that

18 point, I will have done at least part of my job today.

19 THE COURT: You've done your job.

20 MR. WELLS: Okay. Now, there's a last case, a last

21 federal case that they cite. It is actually after now the

22 2013 amendment. It doesn't do any analysis, but it's the

23 last case that they cite. It's called Cantu. It's a

24 federal case. And what they say, the court writes:

25 "However, in Texas, accountant-client communications are

26 confidential, but not privileged." And the court cites

WLK

48 of 67
N.Y. App. 172

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 186 of 606   PageID 4724



49

1 Proceedings

2 Patel. But, as I demonstrated, that's not what the Patel

3 court said, but he cites to that. And then the court says:

4 "Anyway, this is a federal question case and, accordingly,

5 federal privilege law governs." That's an accurate

6 statement. So, he cites Patel incorrectly.

7 But the bottom line is,. no court has ruled that

8 there is no privilege, and especially the two Texas courts,

9 they don't do it.

10 Now, again, our core position is that Patel and

11 Arnold are not controlling for our case; that we have a

12 totally different argument involving the interaction between

13 (b) (2) and (b) (3) and whether (b) (2) is exhaustive, and

14 whether you can drop down to (b) (3) as they want to to save

15 it. Those are different. That's a point different than is

16 raised in any of these cases.

17 And what we are asking your Honor to do ultimately

18 is not deal on an abstract record, to permit us to develop a

19 record so that you could do the "balancing test in the

20 context of concrete documents, and that you will rule as you

21 see fit, but that you not go down the road, as they've asked

22 you, to say that Texas courts have ruled on this issue,

23 because they have not.

24 That completes my argument.

25 Thank you.

26 Your Honor, excuse me. One last thing.
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I do not think what is going on in Texas has any

relevancy to this motion and dispute about the PwC subpoena

and the attorney-client privilege, but the New York Attorney

General has made reference to the Texas litigation, and if I

could take maybe five or ten minutes just to at least

explain what is going on there to your Honor, because I

don't think it's been fairly described.

THE COURT: Why don't you tell me what it is that

you are seeking vis-a-vis the New York Attorney General in

the Texas proceeding.

MR. WELLS: Okay. Our original action in Texas was

against the Attorney General of the Virgin Islands. I have

a timeline that I could give to you as an exhibit that I

think would help, your Honor. We can put it up.

This is a timeline of what is going on in Texas.

I start with the first bullet, which is November 4,

2015, when Attorney General Schneiderman issued the subpoena

to ExxonMobil.

The day after the subpoena was issued, the New York

Times had a full-blown story here about the ExxonMobil

subpoena and investigation. The New York Times had the

story before we even got the subpoena. We didn't get the

subpoena until late at night before this full-blown story is

in the paper. the next day.

The next thing that happens is March 15, 2016, the
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Attorney General of the Virgin Islands is up on stage with

him -- April 13th, we then file a petition in the Texas

court seeking a declaration that the Virgin Islands subpoena

is unconstitutional. We sue based on the First Amendment

Proceedings

Virgin Islands Attorney General issues a subpoena to

ExxonMobil,

March 29, 2016, Attorney General Schneiderman hosts

with them, we kind of forgotten,. you know, the leak to the

New York Times in producing documents, but without question,

the world changes the day they get on stage and basically

say they have decided that we're guilty, they're corning

after us for political reasons, and they're sitting there

with the vice president.

United for Clean Power," and they called themselves the

"Green 20", with Vice President Ai Gore, and they hold a

conference, and they get on stage, and it's on the Internet,

and what they say is that these attorney generals had banded

together because the United States Congress is in gridlock

about the issue of climate change, and they are going to

step into the void and deal with the fact that Congress has

not been able to deal with climate change. And one of the

ways they are going to do it is to investigate ExxonMobi1.

and the

"Attorney Generals

up until then, we met

What happens next, on April 13th

And that's really what

a public press conference entitled:
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2 and the Fourth Amendment in terms of the suppression of our

3 right to participate in the climate change debate.

4 Six days later, Attorney General Healey issues a

5 subpoena.

6 So what's going on now, we started with Attorney

7 General Schneiderman, they've had the press conference, the

8 Attorney General of the Virgin Islands has jumped on us, now

9 the Attorney General of Massachusetts.

10 We then reach a settlement with the Attorney

11 General of the'Virgin Islands where he decides, rather than

12 fighting us in Texas, he's going to withdraw his subpoena.

13 Then in June of 2016, we file a complaint and

14 motion for a preliminary injunction against enforcement of

15 the subpoena by the state of Massachusetts. We're now in

16 Texas.

17 And a quick question: "Mr. Wells, why are you in

18 Texas? Why don't you go to Massachusetts? Why don't you go

19 to the Virgin Islands?" It's our position that there is a

20 group of attorney generals who has decided to use their law

21 enforcement powers for a political purpose, and the only

22 place we can get them all, rather than fight them separately

23 in each court, is in our home state of Texas. That's the

24 only forum.

25 We also actually, when we filed again~t the state

26 of Massachusetts in Texas, we did also filed against the
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Attorney General Healey?"

Then what happened, this is what they don't tell

you in their papers. They're trying to create the picture

in their papers that they filed this action in front of your

Proceedings

state of Massachusetts in Massachusetts, but we asked that

court to stay it. It hasn't issued a ruling yet. We argue

that I think in December.

Now, then there's an article in the New York Times

where Attorney General Schneiderman gives an extensive

interview, and he states that there may be massive

securities fraud at Exxon, so he made this public statement

now in August. Then the same day, he makes the public

he's quoted in the New York Times, we get the subpoena for

PwC documents. Okay? This all comes: New York Times,

massive securities fraud, then he serves a subpoena on PwC.

Then on September 19th, this is a critical date,

September 19th, we go to Texas and we argue the preliminary

injunction against the state of Massachusetts before Judge

Kinkeade. During the oral argument, Judge Kinkeade says to

us, in essence: "Well, what are you doing about New York?

You sue in Massachusetts, but you produce it to New York."

At least as we read the court, he's got some concerns that,

"Well, why are you suing in Mass. and not New York?" And

that's how we read it, that he had those concerns, because
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2 Honor to enforce the PwC subpoena on Friday, and we ran down

3 to Texas and filed something on Monday. Nothing could be

4 further from the truth. They don't tell you about what

5 happened on Thursday. They make the story start on Friday

6 like they filed an order to show cause. Nobody cared about,

7 in all due respect, this accountant issue. What happened on

8 Thursday was that Judge Healey -- I'm sorry, Judge Kinkeade

9 on Thursday issued an opinion, .and his opinion said that we

10 were going to get discovery against the Mass. AG, as we read

11 it, the other attorney generals, because we had made a

12 sufficient showing of bad faith under the Younger doctrine,

13 aridthat's when we decide to join them on Monday, but it's

14 because of what happened in that opinion.

15 Then on the 14th, they filed their action the next

16 day, then we filed our action against the Attorney General

17 of New York in Texas.

18 In terms of where the Texas case is right now, two

19 things have happened that are not on the chart. Earlier

20 this week -- well, at the end of last week, the state of

21 Massachusetts filed a motion for reconsideration, saying to

22 Judge Kinkeade: We want you to reconsider your order not

23 dismissing the case for jurisdictional purposes and also

24 giving ExxonMobil discovery rights.

25 We filed a motion to expedite the filing of the

26 Amended Complaint so the New York AG can be brought into the
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2 case because the next step is, we're going to have a

3 discovery conference, and there's no question it's going to

4 be heated because right now we have the right, as we read

5 the order, to take the deposition of both the Mass. AG

6 people and really everybody, as we read it, that was at that

7 March 29th conference. And we would like to get the New

8 York AG in the case as we work out these discovery issues.

9 So that is what we have done.

10 In terms of where Texas is going to go, it's months

11 down the road because right now we're going to engage

12 without a question in fairly heated discovery issues. We

13 are going to try to take depositions of the state AG's. I

14. have no doubt that the state AG's are going to contest Judge

15 Kinkeade's order. And I have no doubt that they are going

16 to say "investigative privilege." They have, all the AG's

17 have entered into what they call a common-interest

18 agreement. We believe that is a pretext to keep from the

19 public and from us exactly what they have been doing for

20 political purposes, because there's going to be litigation

21 over that common-interest privilege which we submit is

22 designed to keep people from learning the true facts, but

23 it's going to be months down the road.

24 But when they -- so the order to show cause on

25 Friday and the following Monday were not tied together.

26 What was tied was what happened on Thursday. And we
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2 inunediatelysaid in our papers: "We submit to your Honor

3 jurisdiction. We have no problem with your Honor's ruling

4 on this." We said that inunediately. And that is our

5 position.

6 But in terms of where Texas is, that's the one

7 place we can get multiple attorney generals who are coming

8 after ExxonMobil with what we believe are pretextual

9 subpoenas designed not really to ferret out any wrongdoing

10 but really for political purposes because we had deigned not

11 to toe the line in terms of what they see as was politically

12 correct with respect to the issue of climate change.

13 One last point.

14 ExxonMobil has been on the record for years now

15 that we recognize the seriousness of climate change. All of

16 these attorney generals operate within a four- to six-year

17 statute of limitations. And we have been, prior to the

18 statutory period, been on the record, we recognize that

19 climate change, the issue is real, it deserves attention.

20 But this is part of a political agenda, and I

21 understand that the New York AG made our complaint in Texas

22 part of the record, and I would invite your Honor to read

23 the complaint because it sets forth in more detail'what I've

24 laid out on this timeline.

25 Last point.

26 I just want to read from Judge Kinkeade's order
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2 that was issued on~Thursday. r would like to hand to your

3 Honor a copy of the judge's order.

4 THE COURT: Thank you.

5 MR. WELLS: This is what Judge Kinkeade ruled on

6 Thursday, signed October 13th. He said: "The court finds

7 the allegations about Attorney General Healey and the

8 anticipatory nature of Attorney General Healey's remarks

,9 about the outcome of the Exxon investigation to be

10 concerning to this court. The foregoing allegations about

11 Attorney General Healey, if true, may constitute bad faith

12 in issuing the CrD which would preclude Younger abstention.

13 Attorney General Healey's comments and actions before she

14 issued the crD require the court to request further

15 information so that it can make a more thoughtful

16 determination about whether this lawsuit should be dismissed

17 for lack of jurisdiction.

18 "Conclusion.

19 "Accordingly, the court ORDERS that jurisdictional

20 discovery by both parties be permitted to aid the court in

21 deciding whether this lawsuit should be dismissed on

22 jurisdictional grounds."

23 So that is where the case is as it stands.

24 But again, we are in Texas and we are fighting

25 multiple attorney generals, and Texas is the one forum where

26 we can fight them together. We may end up having, as we do
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2 in Mass., we may end up at some point, I don't know, having

3 New York litigation also. Right now, we have given them

4 over one million pages of documents, and that may come to

5 pass. But at this moment, we are in Texas because Texas is

6 the only state, because it's where we're based, where we can

7 bring our constitutional claims against multiple attorney

8 generals rather than fighting state by state by state.

9 Thank you.

10 MS. SHETH: Your Honor, may I be heard?

11 THE COURT: Briefly.

12 MS. SHETH: Thank you, your Honor.

13 Let me briefly just address what Mr. Wells just

14 said.

15 We are not -- the New York AG is not a party to

16 that action in Texas at present, and the order that he just

17 put up in front of your court does not -- is not directed at

18 the New York AG, and the quoted statements were not about

19 statements made by the New York AG.

20 Now, let me turn back to the issue which is before

21 your Honor involving the PwC documents and this purported

22 privilege.

23 Just quickly in response to the CDP documents, to

24 date we have only received 30 such Carbon Disclosure Project

25 documents. If that's the full universe, then we would like

26 a representation that that production is complete. But we
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2 find it surprising that there would only be 30 such

3 documents.

4 Let me now turn to the choice of law.

5 Mr. Wells argues for a balancing test and relies on

6 the Court of Appeals decision in Babcock. That is a case

7 from 1963 involving a car accident that happened in Canada

8 by two New York parties. It does not involve the question

9 of what state's choice of law provisions apply, what state's

10 choice of law provisions apply when dealing with the

11 question of privilege.

12 When you are talking about privileges, the

13 appropriate authority to look at is the two cases we cited

14 to your Honor from the First Department, Greenberg as well

15 as Jp Morgan.

16 And in addition, I would point your Honor to the

17 case called Bamco 18 as well as First Interstate, which are

18 also decisions involving the application of choice of law

19 principles to the privilege question.

20 And what is very telling is a case from the

21 Southern District of New York in 2004 called Condit v.

22 Dunne, 225 FRD 100, and in that case, the court noted, even

23 applying an interest test, as Mr. Wells urges this court to

24 do, that the factors the courts consider in determining

25 which state's privilege logs apply include the following:

26 1, the state where the allegedly privileged communication
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2 was made; 2, the state where the discovery is sought and the

3 evidence will be admitted; 3, the state of the parties'

4 citizenship; 4, the state where the suit was filed; 5, the

5 state whose laws control the substance of the litigation;

6 and 6, the state where the offense giving rise to the

7 litigation took place."

8 If we look at that six-factor test, there are four

9 factors that weigh in favor of New York. And the third

10 factor also weighs in favor of New York given that this is a

11 New York law enforcement investigation of a company that

12 indisputably does business here in New York. And if you

13 apply that standard, we urge you to apply New York law, no

14 privilege applies.

15 Let me now turn to the legislative history that is

16 relied upon by Exxon's counsel.

17 The key document that was not shown to your Honor,

18 which we are happy to provide you with, is a copy of the

19 original 1979 statute. This is the statute that actually

20 did create an accountant-client privilege. And if your

21 Honor looks at that statute, you will see that the word

22 "privilege" shows up in the statute. There is no

23 restriction to just voluntary disclosures, and there is no

24 exception for broad orders. That is entirely consistent

25 with how privileges work.

26 Now, if you then look at every subsequent -- well,
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broader than "a court order." So that further suggests that

this is, in fact, a rule of confidentiality.

And then if we look at the 2013 amendment, the

legislature went so far as to have a separate section giving

it even more significance for court orders. And to

interpret Section (b) (2) as being an exhaustive list that

only includes the IRS and the SEC and the Texas Securities

Proceedings

the thing we forgot to mention is that in 1983, that statute

was repealed. And starting in 1989 through 2013 there were

various predecessors and amendments to the current statute.

And if you look at those, each of those contain the three

characteristics that suggest that this is, in fact, a rule

of confidentiality, not a privilege.

Exxon's counsel relies heavily on the fact that the

title includes the word "privilege." But, your Honor, if

you look at the Texas Government Code Section 311.024, it

makes clear that a statute -- that the title of a statute

cannot be used to expand its meaning. And that is exactly

what Exxon is trying to do here.

If you look at every amendment that Mr. Wells has

pointed out, it makes clear that what we're talking about is

a rule of confidentiality.

The fact that we went from "a court proceeding" to

"a court order" is further confirmation that they have a
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WLK

61 of 67

62

1 Proceedings

2 statute, that seems entire1y.inconsistent with, one, the

3 fundamental principle that this statute is limited to

4 voluntary disclosures, and, from a policy reason, how could

5 it be the case that the Texas legislature wanted to allow

6 accountants to disclose information to ethical boards and

7 licensing boards that are covered in the 4, 5 and 6

8 exceptions listed in the statute, but not to sister state

9 law enforcement agencies.

10 In fact, the better reading would be that the Texas

11 legislature thought that those agencies should get the

12 additional protection of a court order before disclosing

13 confidential information.

14 So, again, we would argue that this structure of

15 the statute conveys that it supports the view that it's

16 better construed as a rule of confidentiality as opposed to

17 an evidentiary privilege.

18 And, in fact, the cases, the four cases that

19 Exxon's counsel put up on the boards, further illustrate,

20 they are instructive to this court, that no Texas court has

21 interpreted this to be a privilege and, rather, have stated

22 that the existence of an accountant-client privilege is

23 doubtful and not supported in the case law.

24 We would also argue that no further record is

25 needed on this legal issue. This is a legal issue at its

26 core. Whether it's an issue of statutory construction,
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2 looking at the legislative history, there's further

3 documents that PwC are going to provide, or the

4 accountant-client privilege log if Exxon is ordered to do

5 so. Those are not going to shed light on whether this

6 privilege even exists under the law.

7 Let me now turn to the Texas action, and I fe~l

8 compelled to address the allegations against the NYAG which

9 I will reiterate have not -- this is a motion to amend. The

10 AG has not been added as a party to the Texas litigation.

11 And, in fact, the timing of Exxon's motion papers is quite

12 curious.

13 What has happened in this case is, the subpoena to

14 Exxon was issued back in November of 2015. For the past

15 year, Exxon has produced documents to the New York AG, the

16 most recent'of which were produced in this month on

17 October 11th. They have produced, as they said, over

18 1.2 million pages of documents. At no point during the last

19 year have they contested the authority of this office to

20 bring this investigation or the good faith of this office in

21 bringing this investigation. And they did not do that until

22 we filed these papers in this court. And there can be no

23 dispute that this investigation is proper. It's a proper

24 exercise of our authority to investigate violations of state

25 securities laws and other state statutes.

26 There is no question that this subpoena to Exxon,

WLK
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and to PwC for that matter, is valid and is the appropriate

forum to decide the validity of our investigation, and the

fact that the Attorney General enjoys a presumption of good

faith in this court.

right, your Honor.

And what they have done instead is not raise that

issue in this court and instead raise it in the Texas

Federal Court, and then try to expedite consideration of

their motion as soon as we serve them with a copy of your

Honor's order to show cause.

And I would note that the facts that are alleged in

their proposed First Amended Complaint in adding the New

York State Attorney General, those facts were available to

them back in June of 2015 when they filed their case against

State Attorney General Maura Healey from Massachusetts, and

it is only now, where after we have come to this court, that

they have filed that motion.

And then just briefly, your Honor, on the

substantive points, we do -- to the extent the Texas court

intends to add us as a party to the Texas litigation, I

would note that Attorney General Sc~neiderman's statements

with regard to this investigation have been very balanced.

He's repeatedly stated that we are at the early stages of

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

THE COURT:

MS. SHETH:

They don't dispute that.

And they don't dispute that. You are

WLK
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2 the investigation, that it is too early to say, he's made no

3 predetermination about the outcome of this investigation.

4 For purposes of our choice of law analysis, all we

5 have said is that if a case is filed, that case will be

6 brought here in New York, and if there is a trial of such a

7 case, that trial will happen here in New York given that

8 it's a case brought by this office involving allegations of

9 violations of state law.

10 And as to the point of multiple attorney generals

11 working together, that happens all the time to conserve

12 resources of taxpayers involving cases and investigations

13 that transcend states. That is a normal course of practice

14 to have states and federal law enforcement coordinate

15 together to investigate and litigate actions, and the

16 Volkswagen matters is a prime example of that.

17 Thank you, your Honor.

18 THE COURT: Okay. So, we have agreed that subject

19 to any agreement that the parties consensually enter into;

20 PwC and Exxon will expedite the production of any documents

21 that are neither attorney-client communications nor

22 allegedly privileged accounting communications on a rolling

23 basis by November 10th. And if that proves to be unworkable

24 and the parties can't consent, you can come back to this

25 court.

26 In the meantime, I will attempt as expeditiously as

WLK
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2 possible to resolve that which is before me, which is

3 whether New York law or Texas law applies to the claim of

4 privilege. If New York law applies, there is no claim pf

5 privilege. If Texas law applies, I'll have to determine

6 what the 2013 statute means in terms of this case, and I

7 will do that as expeditiously as I can.

8 The last thing that we need to have agreement on is

9 that if there are going to be any submissions to the court,

10 that those submissions are to be shared with opposing

11 counsel. And if they are formal submissions, they have to

12 be e-filed. If they are letters, they have to be cc'd to

13 opposing counsel.

14 I think that concludes everything that we need to

15 discuss today.

16 MS. SHETH: Your Honor, may I address the question

17 you asked earlier this morning about this envelope?

18 THE COURT: Yes.

19 MS. SHETH: Your Honor, we took a look at what was

20 in the envelope. These are the documents that were

21 submitted under seal because they were designated by PwC as

22 confidential. A copy of this exhibit was provided to

23 counsel for both Exxon and PwC but was submitted under seal

24 for your Honor. It was not publicly filed.

25 THE COURT: Okay. Well, it certainly wasn't clear,

26 to me, from receiving an envelope

WLK
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MS. SHETH: I apologize, your Honor.

THE COURT: -- with a note saying: "This is not

67

4 e-filed," that those are documents that were submitted under

5 seal. So if you want to resubmit them to me for review with

6 an appropriate cover letter, I will review them.

7

8

9

MS. SHETH: Happy to do so.

Thank you, your Honor.

THE COURT: Thank you.

10 I think you should both order a copy of the

11 transcript because you will both want a copy of the

12 transcript, and to the extent that you can get it expedited,

13 that would be a good idea.

14 Thank you.

15 (At this time the proceedings were concluded.)

16 -000-

17 CERTIFICAT.ION

18 This is to certify the within is a true and

19 accurate transcript of the proceedings as reported by me.

20

21

22

23

24 William L. Kutsch, SCR

25

26

WLK
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: lAS PART 61 

------------~---------------------X 
In the Matter of the Application of the 

PEOPLE OF THE STATE OF NEW YORK, by 
ERIC T. SCHNEIDERMAN, Attorney General 
ofthe State ofNew York, 

Petitioner, 

For an order pursuant to C.P.L.R. § 2308(b) to compel 
compliance with a subpoena issued by the Attorney 
General 

-against-

PRJCEW A TERHOUSECOOPERS LLP and 
EXXON MOBIL CORPORATION, 

Respondents. 

______________________________________ X 

OSTRAGER, J: 

Index No. 451962/16 

DECISION & ORDER 

Motion Seq: No. 001 

Presently before the Court is a petition by the Office of the New York Attorney General 

("NY AG") seeking an order pursuant to CPLR section 2308(b) compel.ling respondent 

PricewaterhouseCoopers LLP ("PWC") to comply with a subpoena duces Jecum issued by the 

NY AG on August 19, 2016 (the "Subpoena") and compelling respondent Exxon Mobil 

Corporation ("Exxon") to allow PWC to produce responsive documents without withholding 

some based on a purported accountant-client privilege. The Subpoena, attached as Exhibit A to 

the Affirmation of Katherine C. Milgram, Chief of the Investor Protection Bureau of the Office 

of the Attorney General, was issued in connection with the Attorney General's investigation of 

Exxon's representations about the impact of climate change on its business, including on its 

assets, reserves, and operations. 
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A highly publicized subpoena was originally issued to Exxon on November 4, 2015. 

Concurrent with additional publicity, including an interview of Attorney General Schneiderman 

in the New York Times, the NY AG issued its investigative subpoena to PWC on August 19, 

2016. Both subpoenas relate to potential Martin Act violations by Exxon in connection with its 

allegedly misleading public disclosures relating to climate change. All parties agree that this 

Court is the proper forum in which to resolve the NYAG's application. 

It is undisputed that Exxon has produced at least one million documents to the NYAG 

pursuant to the subpoena issued to Exxon·. The question raised by the instant petition. is whether 

the production of PWC documents would violate Texas Occupations Code Section 901.457, 

which is captioned "Accountant-Client Privilege." The answer to this question turns, in the first 

instance, on whether New York law applies to an investigative subpoena issued by the NY AG 

with respect to a New York investigation involving companies that do business in New York. If, 

as the NY AG claims, New York law applies, counsel agree that there is no accountant-client 

privilege as New York law does not recognize any such privilege. If, as Exxon claims, Texas 

law applies to the Subpoena, there is an issue as to whether Texas Operations Code Section 

901.457 would operate to preclude production of non-attorney client communications on the 

grounds of an accountant-client privilege. Significantly, PWC takes no position on the 

applicability of the Texas Occupations Code Section 901.457. 

The short answer to the latter issue is that Texas Operations Code Section 901.457 does 

not preclude production of the requested documents. It is therefore unnecessary to resolve the 

choice of law issue, alth~ugh as set forth infra, New York law is applicable to the NYAG's 

petition. 

-2-
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The precursor statute to Texas Operations Code Section 901.457 was originally enacted 

in 1979. As originally enacted, the statute appears to have created a limited accountant-client 

privilege subject to several carve outs, although no Texas case has specifically recognized an 

accountant-client privilege. The statute was subsequently amended multiple times, first in 1989 

and, thereafter in 1999, 2001, and again in 20 13. Each succeeding amendment to the statute 

modified in some respect the carve outs to any arguable accountant-client privilege. 

The case law and legislative history relating to the intent and proper interpretation of 

Texas Operations Code Section 901.457 and its predecessors is sparse and not dispositive of this 

case. In all events, all of the limited case law addressing the statute predates the 2013 version of 

the statute, except for one federal case that mentions the state Jaw but applies federal law. This 

Court finds that the statute has a plain meaning. Specifically, subdivision (b) of the statute 

provides in relevant part: 

This section does not prohibit a license holder [PWC] from disclosing information that is 
required to be disclosed: 

(1) by the professional standards for reporting on the examination of a financial 
statement; 

(2) under a summons or subpoena under the provisions of the Internal Revenue 
Code of 1986 and its subsequent amendments, the Securities Act of 1933 (15 US C. · 
Section 77a et seq.) and its subsequent amendments, the Securities Exchange Act of 1934 
(15 U.S C. Section 78a et seq.) and its subsequent amendments, or The Securities Act 
(Article 581-1 et seq., Vernon's Texas Civil Statutes): 

(3) under a court order signed by a judge if the order: 

(A) is addressed to the license holder; 

(B) mentions the client by name; and 

(C) requests specific information concerning the client; 

(4) in an investigation or proceeding conducted by the board; 

(5) in an ethical investigation Gonducted by a professional organization of 
certified public accountants; 

-3-
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(6) in the course of a peer review under Section 901.159 or in accordance with the 
requirements of the Public Company Accounting Oversight Board or its successor; or 

(7) in the course of a practice review by another certified public accountant or 
certified public accountancy firm for a potential acquisition or merger of one firm with 
another, if both firms enter into a nondisclosure agreement with regard to all client 
information shared between the firms. 

This Court rejects Exxon's assertion that subsections (b)(2) and (b)(3) mustbe read 

together and that because the Subpoena was not issued pursuant to one of the federal laws 

specified in (b)(2), the NYAG may not seek a court order compelling production pursuant to 

(b )(3 ). As a matter of pure statutory construction, this interpretation of the statute is flawed 

because there is no textural support for the proposition that the carve out in (b)(3) is tethered to 

the carve out in (b)(2) while the carve outs in (b)(4), (b)(5), (b)(6), and (b)(7) are not. 

Consequently, the carve out in (b)(3) would be satisfied by an order from this Court compelling 

compliance by Exxon and PWC of the investigative subpoenas issued by the NY AG inasmuch as 

those subpoenas request specific information concerning Exxon .. Cf In re Arnold, 2012 WL 

6085320 (Tex. App., Nov. 30, 2012) (holding that an order denying a motion to quash a 

deposition notice functioned as a court order, thus vitiating any confidentiality obligation under 

the statute). 

For the reasons stated above, it is not necessary to resolve the choice of law issue. If 

there were an applicable accountant-client privilege under Texas law, it would be nevertheless 

unavailing because New York law applies to the NY AG's application. New York does not 

recognize an accountant-client privilege, and controlling authority holds that: .. The law of the 

place where the evidence in question will be introduced at trial or the location of the discovery 

proceeding is applied when deciding privilege issues[.]" .JP Morgan Chase & Co. v Indian 

Harbor Ins. Co., 98 AD .3d 18, 25 ( 151 Dep't 20 12); see also G-I Holdings, Inc. v Baron & Budd, 

No. 01 Civ. 0216 (RWS), 2005 U.S. Dist. LEXIS 14128, at 7 (S.D.N.Y. July 13, 2005) ("With 

-4-
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respect to the law of evidentiary privileges, New York courts generally apply the law ofthe place 

where the evidence in question will be introduced at trial or the location of the discovery 

proceeding itself."); Fine v Facet Aerospace Products Co., 133 F.R.D. 439, 443 (S.D.N.Y. 1990 

("New York courts apply the privilege law of the place where the evidence in question will be 

introduced at trial or the location of the discovery proceeding when deciding privilege issues."); 

People v Greenberg, 50 AD 3d 195, 198 ( 151 Dep 't 2008) ("New York courts routinely apply the 

law of the place where the evidence in question will be introduced at trial or the location of the 

discovery proceeding when deciding privilege issues.") (internal quotation marks omitted). 

Accordingly, it is .hereby 

ORDERED that the motion by the Attorney General of the State ofNew York to compel 

compliance with the investigative subpoena duces tecum issued on August 19, 2016 is, in all 

respects, granted. As stated in open court, compliance with the Subpoena shall occur in 

accordance with any schedule to which the· parties agree, as long as that schedule is not 

unnecessarily protracted. Counsel shall appear for a conference on Thursday, December 15, 2016 

at 9:30 a.m. in Room 341. 

Dated: October 25,2016 

J.S.C. 

-5-
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SUPREME COURT OF THE STATE OF NEW YORK 
NEW YORK COUNTY 

PRESENT: 
BARRY R. OSTRAGER 

.JSC 

Index Number : 451962/2016 

I 
PEOPLE OF THE STATE OF NEW YORK 
VS. 

I PRICEWATERHOUSECOOPERS LLP ET AL 
I SEQUENCE NUMBER : 001 
\. ORDER TO COMPEL 

Justice 
PART _6_)--
INDEX NO.-----

MOTION DATE----

MOTION SEQ. NO. --:I"JP"----1 _ 

The following papers, numbered 1 to __ , were read on this motion to/for--- ---------­

Notice of Motion/Order to Show Cause -Affidavits - Exhibits I No(s). ____ _ 

· Answering Affidavits- Exhibits I No(s). -----

Replying Affidavits I No(s). -----

Up~~ the foregoing papers, It is ordered that this motion is /q Y ~d I t-1 d. C C C!Vd t2 k ce_ 
tu~i0 ~ accovPLpanyr'vtq ~cLvrcl~ cfeus'~ . 
(', ,.. 1.-1.! e ( S h t1 t ( O.fr>.ea r J-tA.. k o """" } 'f I fo tt. 

rRAJe I<A A ')-....-,.A . , I --- ;£" 2CJJ ~ u f. ' )t/ 4.-k-r, C.-. 
7 

_ V'-i---vfU'. f/ V l · IX~r J 

1. CHECK ONE: ..................................................................... 0 CASE DISPOSED 

2. CHECKASAPPROPRIATE: ......... - ................ MOTION IS: E:{GRANTED 0 DENIED 0 GRANTED IN PART 

3. CHECK IF APPROPRIATE: ................................................ 0 SETTLE ORDER 0 SUBMIT ORDER 

O DONOTPOST 0 FIDUCIARY APPOINTMENT 0 REFERENCE 
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I 
I . 

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

In the Matter of the Application of the 

PEOPLE OF THE STATE OF NEW YORK, by 
ERIC T. SCHNEIDERMA}f, 
Attorney General of the State ofNew York, 

Petitioner, 

For an order pursuant to C.P.L.R. § 2308(b) to 
compel compliance with a subpoena issued by .the 
Attorney General 

-against-

PRICEW ATERHOUSECOOPERS LLP and 
EXXON MOBIL CORPORATION, 

Respondents. 

Index No:451962/2016 

Hon. Barry R. Ostrager 

STIPULATION AND [M5' ?EEBJ 
ORDER FOR PARTIAL STAY OF 
DECISION AND ORDER 
PENDING APPEAL 

WHEREAS, the Supreme Court ofthe State ofNew York, New York 

County (Hon. Barry R. Ostrager), issued a Decision and Order (the "Decision and 

Order"), dated October 26, 2016, and entered on October 26, 2016, granting the motion 

by the Office of the Attorney General ofthe State ofNew York ("OAG'') to compel 

compliance with the investigative subpoena duces tecum issued to 

PricewaterhouseCoopers LLP ("PwC") on August 19, 2016 ("PwC Subpoena") in the 

above proceeding; and 

WHEREAS, Exxon Mobil Corporation ("ExxonMobil") intends to appeal 

the Decision and Order to the Supreme Court of the State of New York, Appellate 

Division, First Department (the "Appeal"); 
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; . 

lT IS HEREBY STIPULATED AND AGREED, by and between the 

undersigned attorneys for the OAG, ExxonMobil, and PwC, as follows: 

1. ExxonMobil shall perfect the Appeal by November 7, 2016, so that it may 

be heard in the First Department's 2017 January Term. 

2. The Decision and Order shall be partially stayed during the pendency of 

the Appeal. 

3. In particular, during the pendency of the Appeal, PwC shall not produce to 

the OAG documents and communications responsive to the PwC Subpoena that 

ExxonMobil asserts are protected by the accountant-client privilege set forth at Texas 

Occupations Code Section 901.457. To the extent that ExxonMobil asserts the 

accountant-client privilege set forth at Texas Occupations Code Section 901 .457 over any 

responsive documents and communications, ExxonMobil shall produce privilege logs to 

the OAG on a rolling basis as documents and communications are withheld. PwC shall 

have no obligation to produce to the OAG documents and communications provided by 

PwC to ExxonMobil's counsel Paul, Weiss, Ritkind, Wharton & Garrison LLP ("Paul, 

Weiss") pending Paul, Weiss's review of those documents and communications to 

determine whether ExxonMobil will assert such a privilege over such documents and 

communications, provided that the parties will meet and confer on a schedule for PwC to 

provide to Paul, Weiss materials responsive to the subpoena, and for Paul, Weiss to 

review such materials to determine whether ExxonMobil will assert the accountant-client 

privilege set forth at Texas Occupations Code Section 901.457. If the meet and confer, 

which shall be conducted in good faith, results in an agreed-upon schedule, that schedule 

. will be so ordered by this Court. 
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4. Production by PwC of all other documents responsive to the PwC 

Subpoena shall continue during the partial stay as ordered by this Court. 

S. ExxonMobil, the OAG, and PwC further agree that no party shall seek to . 

modify, amend or terminate the partial stay at any time during the pendency of the 

Appeal. 

Dated: October 28, 2016 
New York, New York 

ERIC T. SCHNEIDERMAN 
Attorney General of the State of 
New York 

By:~'---------------
Katherine c. Milgram 
Bureau Chief, Investor Protection Bureau 
John Oleske, Senior Enforcement Counsel 
Jonathan Zweig, Assistant Attorney 
General 
Office of the New York Attorney General 
120 Broadway 
New York, New York 10271 

Attorneys for the Office ofthe New York 
Attorney General 

SKADDEN, ARPS, SLATE, MEAGHER 
&FLOMLLP 

By:~'---------------

David Meister 
Jocelyn Strauber 
4 Times Square 
New York, New York 10036 
Attorneys for PricewaterhouseCoopers, 
LLC 

Respectfully submitted, 

PAUL, WEISS, RIFKIND, 

WHARTON & GARlU~ 

By:d~AthtLU PY-
Theodore V. Wells, Jr. 
Michele Hirshman 
1285 Avenue ofthe Americas 
New York, New York 10019-6064 
Telephone: (212) 373-3000 
twells@paulweiss.com 
mhirshman@paulweiss.com 

Michelle Parikh 
mparikh@paulweiss.com 
2001 K Street, NW 
Washington D.C. 20006-1047 
(202) 223-7300 

Attorneys for Exxon Mobil Corporation 

So ordered. 

Barry R. Ostrager J.S.C. 
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... 

./ 

4. Production by PwC of all other documents responsive to the PwC 

Subpoena shall continue during the partial stay as ordered by this Court. 

5. ExxonMobil, the OAG, and PwC further agree that no party shall seek to 

modify, amend or terminate the partial stay at any time during the pendency of the 

AppeaL 

Dated: October 28,2016 
New York, New York 

ERIC T. SCHNEIDERMAN 
Attorney General of the State of 
New York 

By: ,_/ __ _..__ ___ _ 

Katherine C. Milgram 
Bureau Chief, Investor Protection Bureau 
John Oleske, Senior Enforcement Counsel 
Jonathan Zweig, Assistant Attorney 
General 
Office of the New York Attorney General 
120 Broadway 
New York, New York 10271 

Attorneys for the Office of the New York 
Attorney General 

SKADD~E A»J'S, SLA ~.MEAGHER 
& FLO I,ILf'' / ~--J. 

i I j, 1 :/ ., ) 
By: I Y -4.._.. v,.J. '-... 

David Meister 
Jocelyn Straubcr 
4 Times Square 
New York, New York 10036 
Attorneys for PricewaterhouseCoopers, 
LLC 

Respectfully submitted, 

PAUL, WEISS, RIFKIND, 
WHARTON & GARRISON LLP 

By:,_/ ______________ _ 

Theodore V. Wells, Jr. 
Michele Hirshman 
128.5 Avenue of the Americas 
New York, New York l 0019-6064 
Telephone: (212) 373-3000 
twe11s@paulweiss.com 
mhirshman@paulweiss.com 

Michelle Parikh 
mparikh@paulweiss.com 
2001 K Street, NW 
Washington D.C. 20006-1047 
(202) 223-7300 

Attorneys for Exxon Mobil Corporation 

So ordered. 

Barry R. Ostrager J.S.C. 

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 203 of 606   PageID 4741



5 of 5 N.Y. App. 190

4. Production by PwC of all other documents responsive to the PwC 

Subpoena shall continue during the partial stay as ordered by this Court 

5. ExxonMobil, the OAG, and PwC further agree that no party shall seek to 

modify, amend or terminate the partial stay at any time during the pendency of the 

Appeal. 

Dated: October 28, 20 16 
New York, New York 

ERIC T. SCHNEIDERMAN 
Attorney General ofthe State of 
NewYork · 

By:I.Jdlk. •. Chl.---
Katherine C. Mil~ Q 
Bureau Chief, Investor Protection Bureau 
John Oleske, Senior Enforcement Counsel 
Jonathan Zweig, Assistant Attorney 
General 
Office of the New York Attorney General 
120 Broadway 
New York, New York 10271 

Attorneys for the Office ofthe New York 
Attorney General 

SKADDEN, ARPS, SLATE, MEAGHER 
&FLOMLLP 

By:.___ ______ _ 

David Meister 
Jocelyn Strauber 
4 Times Square 
New York, New York 10036 
Attorneys for PricewaterhouseCoopers, uc 

Respectfully submitted, 

PAUL, WEISS, RlFKIND, 
WHARTON & GARRISON LLP 

By:~/ ______________ _ 

Theodore V. Wells, Jr. 
Michele Hirshman 
1285 Avenue of the Americas 
New York, New York 10019-6064 
Telephone: (212) 373-3000 
twells@paulweiss.com 
mhirshman@paulweiss.com 

Michelle Parikh 
mparikh@paulweiss.com 
2001 K Street, NW 
Washington D.C. 20006-1047 
(202) 223-7300 

Attorneys for Exxon Mobil Corporation 

J.S.C. 

BARRY R. OSTAAQE!R 
JSC 
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At lAS Part 61 of the Supreme Court of 
the State of New York, held in and for the County 
of New York, at the County Courthouse at 60 :-1L­
Centre Street, New York, New York, on the j ~ 
day ofNovember, 2016 · . 

PRESENT: The Hon. Barr.>: R. Ostrager 
Justice of the su·preme Court 

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

In the Matter of the Application of the 

PEOPLE OF THE STATE OF NEW YORK, by 
ERIC T. SCHNEIDERMAN, 
Attorney General of the State ofNew York, 

Petitioner, 

For an order pursuant to C.P.L.R. § 2308(b) to compel 
compliance with a subpoena issued by the Attorney 
General 

~against-

PRICEW ATERHOUSECOOPERS LLP and 
EXXON MOBIL CORPORATION, 

Respondents. 

Index No. 451962/2016 

ORDER TO SHOW CAUSE 

ORAL ARGUMENT 
REQUESTED 

Upon the Office of the Attorney General's Memorandum ofLaw in Support of its motion 

to compel compliance with a subpoena duces tecum issued to Exxon Mobil Corporation 
..,. 

("Exxon") dated November 4, 2015, the annexed Affirmation of John Oleske in Support of such 

motion to compel dated November 14, 2016, and upon all the other documentation submitted in 

support of such motion, and sufficient cause having been alleged therefor, it is hereby 

ORDERED that Respondent Exxon appear and show cause before lAS Part 61 of the 

Supreme Court, New York County, at the Courthouse located at 60 Centre Street, Room 341, 

l 
l 
J 
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2 of 3 N.Y. App. 193

. ~r 
New York, New York, on the ?.I day ofNovember 2016, at~ a@or as soon thereafter 

as counsel may be heard, why an Order should not be issued pursuant to New York Civil 

Procedure Law and Rules Sections 403(d) and 2308(b)(l): 

(1) compelling Exxon to produce, no later than November 23, 2016: 

Documents concerning (i) XOM's valuation, accounting, and 
reporting of its assets and liabilities, including reserves, operational 
assets, extraction costs, and any impairment charges; and (ii) the 
impact of climate change and related government action on such 
valuation, accounting, and reporting, including documents held by 
additional custodians and documents found using appropriately­
targeted search terms, including, but not limited to, documents 
relating to the disclosure, calculation, use and application of the 
proxy cost of carbon/greenhouse gases (also known as the carbon 
price); and 

(2) retaining continuing jurisdiction over Exxon's compliance with the subpoena, and 

mandating such other and further relief as the Court deems just and proper in implementing a 

schedule for the prompt production of all other responsive documents called for by the subpoena. 

ORDERED that any opposition papers shall be served on Petitioner by electronic mail to 
/;07'7>"-~ W\'"'\-k- ~ 

Petitioner's counsel, John Oleske, atjohn.oleske@ag.ny.gov, by ~0 p.m}hree days prier to the 

da~ fet'¥6-J'11ov~f);W,e 'f!:a~j~ o~P~tit::e;~~~on"7o<r~;!f""·~ 0 
V1 AJo~~~..- /9,2zy6 

Y\tl wV':-4e~ \A,~(l be ar~f.€(1. -
ORDERED that any/reply paper serves oR Re~pon~ by electromc mail to. 

--Res~dent FxxgA's eotmsel, 'Theodore Wells Jr., at cwells@pauiweiss.com and Michele 

Hirshman, at mhirslu:Jtan@paulweiss.com, and to Respondent Pr1cewaferhouseCoopers LLP's --
("PwC") couns e1ster, at david.meister@skadden.com, and Jocelyn Strauber, at 

joceLvn:.~trau:h~::::@::~::[•::d:den.com, by 5:00p.m.~ prior to the date set ft>rtti a6fv'~~for the., 

he~!m P-b~·- mot1on to compel. 

ORDERED, that service of a copy of this Order and the papers upon which it is granted 

by electronic mail to Respondent Exxon's counsel, Theodore Wells Jr. and Michele Hirshman, 
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! 

r 
' 

·~. 

and to Respondent PwC's counsel, David Meister and Jocelyn Strauber, on or before . 

Ncv-!wtU(' /Gall be deemed sufficient se..Vice. 

.i. ... ,... .. • • - • .•• 

3 

BARRY R. OSTRAGER 
JSC 
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Index No. 451962/2016 
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For an order pursuant to C.P.L.R. § 2308(b) to 
compel compliance with a subpoena issued by the 
Attorney General 
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EXXON MOBIL CORPORATION, 
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Respondent Exxon Mobil Corporation (“ExxonMobil”) submits this 

memorandum of law in opposition to the motion of Petitioner New York Attorney 

General Eric Schneiderman (the “Attorney General”) to compel compliance with an 

investigative subpoena issued to ExxonMobil on November 4, 2015.  

PRELIMINARY STATEMENT 

With utter disregard for the limits of his power, the Attorney General asks 

this Court to compel the production of documents that are not called for by the subpoena 

he issued.  While he makes that request in an order to show cause, there is nothing 

exigent or imminent about the underlying dispute.  It raises a simple question about 

whether documents related to the valuation and reporting of ExxonMobil’s assets and 

liabilities, without any limitation or restriction, must be produced pursuant to a subpoena 

that is expressly limited to the topic of climate change.  ExxonMobil submits—and this 

should be uncontroversial—that the subpoena’s terms must be honored and that it is the 

proper role of this Court to rebuff the Attorney General’s effort to transform his subpoena 

into an impermissible general warrant. 

To justify his position, the Attorney General points to Requests Nos. 3 and 

4 in the subpoena, which he contends reach “documents reflecting Exxon’s general 

practices.”  (Oleske Aff. ¶ 7.)1  They do not.  Those requests, just like all the others set 

forth in the subpoena, restrict the scope of production only to materials related to climate 

change.  Request No. 3 seeks documents concerning the “integration of Climate Change-

related issues . . . into [the Company’s] business decisions.”  (Oleske Ex. A at 8 

1  Citations in the form “Oleske Aff.” are references to the Affirmation of John Oleske in Support of the 
Attorney General’s Motion to Compel, dated November 14, 2016.  
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(emphasis added).)2  Likewise, Request No. 4 requires ExxonMobil to “disclose the 

impacts of Climate Change . . . in [its] filings . . . and [] public-facing and investor-facing 

reports.”  (Id. (emphasis added).)  The common denominator: climate change.  For the 

Attorney General to now claim that the subpoena reaches any and all records pertaining 

to ExxonMobil’s “general practices,” he must disregard the express terms of the 

subpoena.  This Court should not ratify that effort to unilaterally revise the content of the 

subpoena. 

The most noteworthy, and revealing, aspect of this “emergency” motion is 

its timing.  It comes just two business days after a federal judge authorized joining the 

Attorney General to a lawsuit alleging his participation in a conspiracy to violate the 

constitutional rights of ExxonMobil.  Arguing that a “federal injunction barring New 

York courts from enforcing the . . .  subpoena” is imminent (Mem. 2),3 the Attorney 

General conjures up a false conflict between the federal case and this one.  There is no 

such conflict.  The federal case has nothing to do with the issues raised by the Attorney 

General’s motion, which pertains solely to the construction of the subpoena’s text.  The 

constitutional claims in federal court are simply beside the point.   

The Attorney General is also mistaken about what is imminent in the 

federal action.  Far from issuing an injunction, the judge has ordered discovery on the 

question of bad faith, so that he can determine whether jurisdiction exists.  At the time the 

Attorney General filed this motion, he had been served with subpoenas in connection 

2  Citations in the form “Oleske Ex. __” are references to exhibits to the Oleske Aff, dated November 14, 
2016. 

3  Citations in the form “Mem.” are references to the Attorney General’s Memorandum of Law in 
Support of Motion to Compel Compliance with an Investigative Subpoena Issued by the Attorney 
General of the State of New York, dated November 14, 2016.  
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with that jurisdictional inquiry and faced a looming deadline (then just three days away) 

to produce relevant documents.  Since then, the Attorney General has refused to comply 

with those subpoenas.  Now, the Attorney General’s deposition will be scheduled by the 

federal court “after he files his answer in the matter,” which is due on December 5, 2016.  

It is fear of imminent discovery, not an injunction, that is the driving force behind the 

Attorney General’s motion. 

Placed in context, the Attorney General’s motion has far more to do with 

the litigation in federal court—and the Attorney General’s desire to avoid court-mandated 

discovery that might reveal the improper motives animating the underlying 

investigations—than with any supposedly urgent dispute over the construction of a year-

old subpoena.  Stripped of hyperbole, the Attorney General’s motion amounts to a 

transparent effort to insert this Court into pending litigation in federal court about 

whether the Attorney General conspired with others to violate ExxonMobil’s federal 

constitutional rights.  There is no legitimate reason to do so.  Just as this Court is 

empowered to adjudicate the scope of the subpoena the Attorney General issued, the 

federal court is empowered to consider ExxonMobil’s constitutional claims.  The 

Attorney General’s invitation to use a simple dispute over the text of a subpoena as a 

pretext to derail the orderly progress of litigation pending in a sister court should be 

rejected. 

STATEMENT OF FACTS 

On November 4, 2015, the Attorney General issued a subpoena to 

ExxonMobil that demanded the production of essentially every document in the 

Company’s possession concerning global warming or climate change.  The subpoena was 

expressly limited in scope to the topic of climate change.  Each of the subpoena’s eleven 
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document requests specifically refers to climate change.  That restriction appears in the 

way each and every request is defined in the subpoena, which reaches:  

• “any research, analysis, assessment, evaluation, modeling or other 
consideration” performed by or on behalf of the Company 
concerning the “causes” and “impacts” of “Climate Change” 
(Request Nos. 1 and 2); 

• the “integration of Climate Change-related issues . . . into [the 
Company’s] business decisions” (Request No. 3);  

• “whether and how [the Company] disclose[s] the impacts of 
Climate Change . . . in [its] filings . . . and [] public-facing and 
investor-facing reports” (Request No. 4);  

• materials “presented to [the Company’s] board of directors 
Concerning Climate Change” (Request No. 5); 

• materials “prepared by or for,” “exchanged between,” or “sent 
from or to” the Company and “trade associations or industry 
groups” “[c]oncerning Climate Change” (Request No. 6);  

• “support or funding for organizations relating to communications 
or research of Climate Change” (Request No. 7); 

• “marketing, advertising, and/or communication about Climate 
Change” (Request No. 8);  

• “advertisements, flyers, promotional materials, and informational 
materials” the Company has produced “[c]oncerning Climate 
Change” (Request No. 9);   

• “claims made in the materials identified in . . . [Request] Nos. 4, 8 
and 9” (Request No. 10); and 

• complaints made by “any New York State consumer” concerning 
ExxonMobil’s “actions with respect to Climate Change” (Request 
No. 11).  

(Oleske Ex. A. at 8–9.) 

The subpoena was emailed to ExxonMobil’s General Counsel at 9:45 pm 

on the night of November 4, 2015, just hours before reports about the subpoena appeared 
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in the press.  (Anderson Aff. ¶ 6.)4  The day after the subpoena was issued, ExxonMobil 

received multiple media inquiries about the subpoena, and it could read in the New York 

Times that members of the Attorney General’s office had confirmed the subpoena’s 

issuance.  (Anderson Ex. A at 1–6.)5  With the benefit of its sources inside the Attorney 

General’s office, the New York Times reported that the focus of the Attorney General’s 

investigation was “on whether statements made to investors about climate risk as recently 

as this year were consistent with the company’s own long running scientific research.”  

(Anderson Ex. A at 1.)  That reporting was in accord with the terms of the subpoena, 

which expressly targeted climate change.  

The following week, the Attorney General appeared on a PBS NewsHour 

segment, where he reinforced the subpoena’s focus on climate change.  (Anderson Ex. 

B.)  During the segment, entitled “Has Exxon Mobil misle[d] the public about its climate 

change research[,]” the Attorney General described the focus of his investigation as 

“seeing what science Exxon has been using for its own purposes,” and probing the 

Company’s purported decision to “shift[] [its] point of view” and “change[] tactics” on 

climate change after “putting out some very good studies” and “being at the leadership of 

doing good scientific work” on climate change “[i]n the 1980s.”  (Id. at 2.)  Later that 

month at an event sponsored by Politico in New York, the Attorney General stated that 

ExxonMobil appeared to be “doing very good work in the 1980s on climate research,” 

but that its “corporate strategy seemed to shift” later.  (Anderson Ex. C at 1.)  The 

4  Citations in the form “Anderson Aff.” are references to the Affidavit of Justin Anderson in Support of 
ExxonMobil’s Opposition to the Attorney General’s Motion to Compel Compliance with an 
Investigative Subpoena, dated November 18, 2016. 

5  Citations in the form “Anderson Ex. __” are references to exhibits to the Affidavit of Justin Anderson 
in Support of ExxonMobil’s Opposition to the Attorney General’s Motion to Compel Compliance with 
an Investigative Subpoena, dated November 18, 2016. 
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Attorney General admitted that his “investigation” of ExxonMobil was merely “one 

aspect” of his office’s efforts to “take action on climate change,” commenting that 

society’s failure to address climate change would be “viewed poorly by history.”  (Id.)  In 

none of these statements to the press did the Attorney General even mention 

ExxonMobil’s oil and gas reserves or its assets. 

While preserving its “right to seek to quash or otherwise object to the 

subpoena” (Anderson Ex. L at 1),6 ExxonMobil worked with members of the Attorney 

General’s office to identify responsive documents and prioritize their production, with a 

clear understanding that all relevant materials pertained to climate change.  For example, 

the Attorney General’s Environmental Protection Bureau Chief offered to clarify the 

scope of Request No. 3, which sought documents “[c]oncerning the integration of 

Climate Change-related issues . . . into [ExxonMobil’s] business decisions . . . .”  (Mem. 

Ex. A at 8.)  According to his instructions, that request reached documents at a “very high 

management level, committee or group in which climate change is integrated into the 

high-level business decisions of the company—that’s the essence of Request No. 3.”  

(Anderson Aff. ¶ 3 (emphasis added).)  Climate change was a consistent limitation on the 

scope of production, both in the text of the subpoena and in how members of the 

Attorney General’s office explained the requests. 

Within four weeks, the parties agreed on a set of search terms that could 

be used by ExxonMobil to identify documents responsive to the subpoena.  (Anderson 

Ex. D.)  The search terms confirmed the Attorney General’s focus on climate change.  

6  In an email from his office dated November 19, 2015, the Attorney General’s representative 
“confirm[ed] our understanding that, by producing documents in accordance with our discussions prior 
to the return date as extended, Exxon is not waiving any right to seek to quash or otherwise object to 
the subpoena.  Likewise, the Attorney General’s office is not waiving any right to compel compliance 
with the subpoena.”  (Anderson Ex. L at 1.) 
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For example, any documents that contained the word “asset” or “reserve” were 

responsive only if they also contained the word “stranded”—a reference to the alleged 

risk that climate change might cause oil and gas assets to be unprofitable to develop and 

therefore left (or “stranded”) in the ground.  (Id.)   

Search terms in place, ExxonMobil initiated its production of documents 

in the order requested by the Attorney General.  Document production began on 

December 3, 2015 and is ongoing, with the most recent production delivered on October 

31, 2016.  (Anderson Aff. ¶ 4.)  During that time, the Attorney General’s priorities 

shifted.  First the review focused on ExxonMobil’s historic scientific research; it later 

turned to ExxonMobil’s projections about how climate change and possible regulations 

might affect worldwide demand for energy.  ExxonMobil has adjusted to those priorities, 

all of which related to climate change, as the Attorney General presented them.  To date, 

ExxonMobil has produced on a monthly basis tens of thousands of documents amounting 

to the equivalent of over a million pages of documents from 54 custodians across 

numerous business lines.  (Anderson Aff. ¶ 4.) 

On June 24, 2016, the Attorney General wrote to ExxonMobil requesting 

that it focus on new “investigative priorities” pertaining to “(i) [ExxonMobil’s] valuation, 

accounting, and reporting of its assets and liabilities, including reserves, operational 

assets, extraction costs, and any impairment charges; and (ii) the impact of climate 

change and related government action on such valuation, accounting, and reporting.”  

(Oleske Ex. C at 2–3.)  The letter also sought documents from the “Global Reserves 

Group” and the “Reserves Technical Oversight Group.”  (Id. at 3–4.)   
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In response, ExxonMobil informed the Attorney General that “[b]ased on 

the NYAG’s subpoena and our prior discussions with the Office, we understand that 

these requests are targeted at climate change-related documents rather than every 

document related to ‘valuation, accounting, and reporting of . . . assets and liabilities’ or 

otherwise held by those business units.”  (Oleske Ex. D at 5.)  The Attorney General 

replied in a footnote to his July 22, 2016 letter, claiming for the first time and contrary to 

the text of the subpoena itself, that his “requests [were] not limited to documents that 

directly address climate change, but include valuation, accounting, and reporting 

documents that relate to future oil prices, extraction costs, and/or carbon taxes, all of 

which may be indirectly impacted by climate change.”  (Oleske Ex. E at 5 n.2.)  The 

Attorney General also directed ExxonMobil to complete the production of previously 

identified documents before turning to the new request for reserves and other accounting 

documents.  (Id. at 2.) 

The parties continued to discuss the Attorney General’s request.  On 

September 8, 2016, ExxonMobil provided the Attorney General with the names of 37 

custodians who had been placed on litigation hold and were in possession of documents 

responsive to the new priority.  (Oleske Ex. H at A-1–A-2.)  In that letter,  ExxonMobil 

made clear that its corresponding production would pertain to “ExxonMobil’s ‘valuation, 

accounting, and reporting of its assets and liabilities’ that are affected by climate 

change.”  (Id. at 1 (emphasis added).)  Likewise, on September 13, 2016, ExxonMobil 

stated that it would “begin producing documents from the files of individuals” who “are 

in the Global Reserves Group and the Reserves Technical Oversight Group or otherwise 

associated with ExxonMobil’s ‘valuation, accounting, and reporting of its assets and 
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liabilities’ that are affected by climate change.”  (Oleske Ex. I at 2 (emphasis added).)  

Consistent with those representations, on September 30, 2016, ExxonMobil provided the 

Attorney General with responsive materials, identified using the previously agreed-upon 

search terms, that pertained to assets and liabilities—but also related to climate change.  

(Anderson Aff. ¶ 5.) 

The overarching theme of climate change was reflected in the Attorney 

General’s contemporaneous public statements.  As has become all too common in this 

matter, the Attorney General’s shift in investigative priorities was fully communicated to 

the press.  In an interview with the New York Times on August 19, 2016, the Attorney 

General stated that he was now focused on whether ExxonMobil had overstated its 

reserves and failed to impair its assets in light of the potential impact of “global efforts to 

address climate change,” which he claimed might require ExxonMobil “to leave 

enormous amounts of oil reserves in the ground.”  (Anderson Ex. E at 1.)  Further, the 

Wall Street Journal, in a September 16, 2016 article, quoted a spokesman for the 

Attorney General stating that ExxonMobil’s “historic climate change research” was no 

longer “the focus of this investigation.”  (Anderson Ex. F at 2.)  The article was attributed 

to “people familiar with the matter,” who made clear that the Attorney General was 

“investigat[ing] the company’s knowledge of the impact of climate change and how it 

could affect its future business.”  (Id. at 1.)  As presented to the press, and consistent with 

the text of the subpoena itself, the Attorney General described his own inquiry as cabined 

by climate change. 

While ExxonMobil attempted to address these shifting investigative 

priorities, it became increasingly clear that the Attorney General was participating, and 
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indeed leading, a larger conspiracy to violate ExxonMobil’s constitutional rights.  

ExxonMobil therefore sought leave on October 17, 2016, to join the Attorney General to 

litigation that was already pending in federal court against Massachusetts Attorney 

General Maura Healey.7  On November 10, United States District Judge Kinkeade 

granted ExxonMobil’s application and joined the Attorney General to the lawsuit.  

(Oleske Ex. N.)  Pursuant to an order authorizing jurisdictional discovery in that matter, 

the Attorney General was served subpoenas that demanded the production of documents 

on November 17, followed by three depositions scheduled for November 21 and 28, and 

December 5.8   

Meanwhile, the Attorney General began to press his demands for records 

with newfound urgency.  On November 1, the Attorney General wrote to ExxonMobil 

about the status of document production relating to assets and liabilities, asking 

ExxonMobil to “provide [] the custodians and search terms used to locate the documents 

produced on October 3.”  (Oleske Ex. K at 1.)  On November 11, ExxonMobil responded 

that it used the agreed-upon search terms to  identify and produce documents from 19 

custodians “whose work involves or involved the valuation, accounting, and reporting of 

ExxonMobil’s assets and liabilities, including issues relating to reserves and 

impairments.”  (Oleske Ex. L at 1.)  ExxonMobil explained that the search terms “relate 

to the requests in the NYAG’s November 4, 2015 subpoena, which seek documents 

concerning climate change.”  (Id. at 2.)  The letter expressly noted that the Attorney 

General’s subpoena “does not seek reserves or accounting documents that have no 

7   ExxonMobil’s filing of this lawsuit fully refutes the Attorney General’s claim that “Exxon has 
conceded in this Court that OAG has the authority to investigate it and it does not dispute that the 
Subpoena is valid or that OAG has acted in good faith.” (Mem. 7.) 

8  After the Attorney General was joined as a party, those requests were replaced with party discovery. 
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relation to climate change” and, as such, ExxonMobil “ha[d] not searched for or 

produced such documents.”  (Id.) 

Rather than issue a new subpoena or file a motion in the normal course to 

resolve this disagreement, the Attorney General brought an order to show cause before 

this Court, creating a false sense of urgency over a routine disagreement about the scope 

of a subpoena.  Two days after filing that motion, the Attorney General informed the 

judge overseeing the federal litigation that he would not comply with the jurisdictional 

discovery order entered in that case.  (Anderson Ex. I at 11:21–11:22.)  In response to the 

judge’s direct question about “comply[ing] with the order on . . . discovery or not,” 

counsel for the Attorney General replied, “the answer is no.”  (Id.)  Seeking to 

expeditiously resolve this discovery dispute, the judge proposed assigning a special 

master, but the Attorney General rejected the proposal.  (Anderson Ex. J.)  The judge 

then issued an order on November 17, 2016, requiring the Attorney General to appear on 

December 13, 2016, the date on which Attorney General Healey is scheduled to be 

deposed in connection with jurisdictional discovery.  (Anderson Ex. K.)  The judge also 

ordered the Attorney General’s deposition to be scheduled “after he files his answer in 

the matter,” which is due on December 5, 2016.  (Id. at 2.) 

ARGUMENT 

The Attorney General’s motion is flawed in form and substance.  As to 

form, the lack of any urgency renders the filing of an order to show cause wholly 

improper.  That impropriety is compounded because even a regular motion violates court 

rules disfavoring motion practice of any sort on discovery disputes in pending cases.  But 

even if those procedural failings are excused, the motion cannot withstand scrutiny on the 

merits.  The Attorney General’s subpoena is expressly restricted to documents concerning 
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climate change.  While his powers are substantial, the Attorney General lacks authority to 

unilaterally alter the provisions of a previously issued subpoena.  If he were allowed to do 

so, the safeguard of judicial review would be reduced to a dead letter.  This Court should 

hold the Attorney General to the terms of the instrument he drafted and issued. 

I. This Discovery Dispute Is Not Properly Before this Court on an Order to 
Show Cause. 

An order to show cause requires a preliminary showing of urgency, which 

the Attorney General has failed to plead, let alone establish.  But even if he could 

establish the requisite urgency, an emergency motion would remain improper under the 

Rules of the Commercial Division and Your Honor’s Rules, which require that discovery 

disputes be raised at a conference, not through motion practice. 

A. The Attorney General Has Failed to Show Any “Genuine Urgency.” 

Under Rule 19 of the Commercial Division, motions may “be brought on 

by order to show cause only when there is genuine urgency . . . , a stay is required or a 

statute mandates so proceeding.”  22 N.Y.C.R.R. § 202.70, Rule 19 (emphasis added).  

Courts have routinely refused to grant orders to show cause where there was no 

established exigency.  See, e.g., Hurrell-Harring v. State, 20 Misc. 3d 1108(A), 2008 WL 

2522360, at *4 (Sup. Ct. Albany Cnty. May 16, 2008) (denying request for a conference 

on an order to show cause where “defendant did not offer . . . an explanation as to the 

urgency that warranted an immediate conference”); City of New York v. W. Winds 

Convertibles Int’l, 16 Misc. 3d 646, 655 (Sup. Ct. Kings Cnty. 2007) (denying City of 

New York’s application for an order to show cause where the city sought temporary relief 

pending a hearing on its motion for a preliminary injunction based, in part, on failure to 

show required exigency).  
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The Attorney General has identified only one source of supposed 

“urgency” to support his application—the pendency of a federal lawsuit against him.  In 

his brief, the Attorney General urges this Court to intervene because of the prospect of a 

“federal injunction barring New York courts from enforcing [his] subpoena” and the fear 

that “injunctive relief, if granted, would effectively terminate [the Attorney General’s] 

investigation of Exxon.”  (Mem. 2, 7.)  But fear that a federal court might issue an 

injunction to halt unconstitutional misconduct is not the type of urgency that would 

justify this Court’s concern.  Even if it were, the federal judge has done nothing to 

indicate that an injunction is about to be issued.  To the contrary, the judge is considering 

whether he has jurisdiction over the matter and has issued a discovery order on that 

question.  The Attorney General’s desire not to participate in discovery falls well short of 

constituting a cognizable emergency. 

Under Rule 19, urgency is generally established by a legitimate need to 

preserve the status quo in order to protect against a risk of irreparable harm, such as the 

risk of spoliation.  See 4C N.Y. Prac., Com. Litig. in N.Y. State Courts § 89:48 (4th ed.).  

Evading discovery orders in federal court does not constitute the type of urgency that 

courts in New York have recognized—nor should they. 

Where courts have granted orders to show cause in discovery disputes, the 

moving party established the egregious bad faith of the party against whom discovery 

was sought.  This bad faith generally took the form of destroying or concealing evidence.  

See, e.g., Lu Huang v. Di Yuan Karaoke, 28 Misc. 3d 920, 921 (Sup. Ct. Queens Cnty. 

2010) (order to show cause granted “[i]n light of the particular circumstances of this case, 

and the prospect that respondent may be destroying or concealing the potent evidence”); 
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Hypo Bank Claims Grp., Inc. v. Am. Stock Transfer & Trust Co., 4 Misc. 3d 1020(A), 

2004 WL 1977612, at *2 (Sup. Ct. New York Cnty. June 28, 2004) (similar).  Where 

there is a risk that evidence will be lost, the urgency is clear.  By contrast, ExxonMobil 

has engaged in no conduct, and the Attorney General has identified none, suggesting that 

any evidence is at risk of being destroyed or concealed.  To the contrary, ExxonMobil has 

continued to comply with the subpoena and to accommodate the Attorney General’s ever-

shifting priorities for a period of twelve months, notwithstanding the litigation in federal 

court.  In the absence of any urgent need for court intervention, the Attorney General’s 

motion should be denied as improper. 

B. The Attorney General’s Motion Is Premature Under this Court’s 
Rules.  

The Attorney General purports to file his “emergency” application before 

this Court as part of a pending case concerning the subpoena he issued to 

PricewaterhouseCoopers (“PWC”) over the assertion of a privilege.  There is good cause 

to question the propriety of raising this dispute, which concerns a different subpoena and 

has nothing to do with an assertion of privilege, in the same litigation as the dispute over 

the PWC subpoena.  But the Attorney General’s decision to do so has consequences.  

Chief among them is that he must comply with this Court’s Rules and the Rules of the 

Commercial Division, which govern discovery disputes in “pending case[s].”  See 22 

N.Y.C.R.R. § 202.70, Rule 14 (“If the court’s Part Rules address discovery disputes, 

those Part Rules will govern discovery disputes in a pending case.”).  He has failed to do 

so. 

Rule 14 of the Commercial Division provides that “[d]iscovery disputes 

are preferred to be resolved through court conference as opposed to motion practice.”  22 
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N.Y.C.R.R. § 202.70, Rule 14.  Counsel must “consult with one another in a good faith 

effort to resolve all disputes about disclosure.”  Id.  This Court’s Rules similarly require 

good faith efforts to resolve disputes.  See “Discovery Disputes and Conference,” 

Practice Rules for Part 61.  Under those Rules, the Attorney General is not permitted to 

resort to motion practice, much less an order to show cause, to resolve discovery disputes 

in a pending action.  Id.  Such disputes are properly resolved through private consultation 

and then a court appearance.  But in his haste to reach the courthouse, the Attorney 

General did neither.   

Courts routinely deny discovery motions due to a party’s failure to abide 

by the “good faith” requirement, which is “‘intended to remove from the court’s work 

load all but the most significant and unresolvable disputes over what has been the most 

prolific generator of pre trial motions: discovery issues.’”  In re Cassini, 41 Misc. 3d 

1207(A), 2013 WL 5493965, at *1 (Surr. Ct. Nassau Cnty. Sept. 26, 2013) (quoting 

Eaton v. Chahal, 146 Misc. 2d 977, 982 (Sup. Ct. Rensselaer Cnty. 1990)).  “[D]iscovery 

disputes can and should be resolved by the attorneys without the necessity of judicial 

intervention.”  Murphy v. Cnty. of Suffolk, 35 Misc. 3d 1239(A) (Sup. Ct. Suffolk Cnty. 

2012), aff’d, 115 A.D.3d 820 (2d Dep’t 2014).  A party that simply informs opposing 

counsel by letter of its dissatisfaction fails to “demonstrate” the “diligent effort” required 

“to resolve a discovery dispute.”  See, e.g., Amherst Synagogue v. Schuele Paint Co., 30 

A.D.3d 1055, 1057 (4th Dep’t 2006); Baez v. Sugrue, 300 A.D.2d 519, 521 (2d Dep’t 

2002).   

Rather than file an order to show cause, the Attorney General should have 

conferred with ExxonMobil in good faith and then requested a court appearance to 

19 of 25

N.Y. App. 214

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 228 of 606   PageID 4766



address any concerns that could not be resolved.  The Attorney General’s failure to do so 

provides another reason to deny the motion as improperly filed. 

II. The Subpoena Does Not Extend to Materials Unrelated to Climate Change 

If the Court considers the merits of the Attorney General’s motion, it 

should be denied for the most basic of reasons:  The documents the Attorney General 

seeks are outside the scope of the subpoena.  A subpoena recipient need only “produce a 

book, paper or other thing which he was directed to produce by the subpoena.”  C.P.L.R. 

§ 2308(b); Dias v. Consol. Edison Co. of N.Y., 116 A.D.2d 453, 454 (2d Dep’t 1986).  

Here, the scope of the subpoena is limited to climate change.  Notwithstanding that 

express limitation, the Attorney General now seeks all documents related to the valuation 

and reporting of ExxonMobil’s assets and liabilities, not merely those related to climate 

change.  This Court should honor the subpoena’s clear language and reject the Attorney 

General’s attempt to rewrite his own subpoena and to transform it into an impermissible 

general warrant. 

Rather than address the question of whether the subpoena actually reaches 

documents pertaining to reserves, assets, and liabilities that do not concern climate 

change, the Attorney General presents this Court with platitudes about its power to issue 

subpoenas.  (Mem. 8–10.)  That power—when properly exercised—is not in dispute.  

ExxonMobil does not contest here the Attorney General’s authority to issue subpoenas 

when appropriate and in the normal course.  But when the Attorney General exercises his 

power to issue subpoenas, he must abide by the requirement that subpoenas be “limited in 

scope, relevant in purpose, and specific in directive so that compliance will not be 

unreasonably burdensome.”  See v. City of Seattle, 387 U.S. 541, 544 (1967).  If that 

principle means anything at all, it means that the scope of a subpoena cannot be modified 
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after the fact and on the whim of the issuer.  Were it otherwise, a subpoena would be 

nothing more than a blank check, making judicial review of breadth and burden 

meaningless. 

Nothing in the Attorney General’s brief suggests otherwise.  To the 

contrary, the precedent invoked by the Attorney General confirms that a subpoena 

recipient can be compelled to produce only those documents that are within the scope of 

the subpoena at issue.  See, e.g., Abrams v. Thruway Food Mkt. & Shopping Ctr., Inc., 

147 A.D.2d 143, 145 (2d Dep’t 1989) (identifying the specific requests contained in the 

subpoena); Weiner v. Abrams, 119 Misc. 2d 970, 972 (Sup. Ct. Kings Cnty. 1983) 

(same).  The principle should be utterly uncontroversial, for the failure to recognize such 

limits would merely license abuse and oppression. 

Here, there can be no legitimate dispute that the subpoena reaches only 

documents concerning climate change.  Nevertheless, the Attorney General contends that 

Request No. 3 calls for documents reflecting ExxonMobil’s “general practices 

concerning the valuation, accounting, and reporting of its assets and liabilities,” without 

any limitation whatsoever.  (Mem. 4.)  The Attorney General’s reading contradicts (i) the 

face of the 113-word Request, which at no point makes reference to ExxonMobil’s 

general valuation and accounting practices;9 (ii) the representation of the Attorney 

General’s Environmental Protection Bureau on November 18, 2015 that Request No. 3 is 

9  Request No. 3 seeks:  “All Documents and Communications, within Time Period 2, Concerning the 
integration of Climate Change-related issues (including but not limited to (a) a future demand for 
Fossil Fuels, (b) future emissions of Greenhouse Gases from Fossil Fuel extraction, production and 
use, (c) future demand for Renewable Energy, (d) future emissions of Greenhouse Gases from 
Renewable Energy extraction, production and use, (e) Greenhouse Gas emissions reduction goals, (f) 
the physical risks and opportunities to climate change, and (g) impact on Fossil Fuel reserves into 
Your business decisions, including but not limited to financial projections and analyses, operations 
projections and analyses, and strategic planning performed by You, on Your behalf, or with funding 
provided by You.”  (Oleske Ex. A at 8 (Req. No. 3) (emphasis added).)  
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in fact limited in scope to those documents concerning climate change; and (iii) the 

Attorney General’s public statements about the scope of his investigation.  The Attorney 

General’s claim that Request No. 3 somehow covers accounting documents unrelated to 

climate change thus defies the plain language of the Request.10    

It is no answer for the Attorney General to point to correspondence with 

ExxonMobil in an effort to expand the scope of the subpoena.  (Mem. 4–5.)  In addition 

to providing no authority for such a view, the Attorney General would be hard-pressed to 

explain how the right to judicial review would be upheld under that regime.  New York 

law protects subpoena recipients, like ExxonMobil, against the “abuse of subpoena 

power” by providing for judicial review.  “Bifurcation of the power, on the one hand, of 

the public official to issue subpoenas duces tecum and, on the other hand, of the courts to 

enforce them, is an inherent protection against abuse of subpoena power.”  See Hynes v. 

Moskowitz, 44 N.Y.2d 383, 393 ( 1978); see also In re A-85-04-38, 525 N.Y.S.2d 479, 

481 (Sup. Ct. Albany Cnty. 1988) (“It is ancient law that no agency of government may 

conduct an unlimited and general inquisition into the affairs of persons within its 

jurisdiction solely on the prospect of possible violations of law being discovered, 

especially with respect to subpoenas duces tecum.”) (quoting A’Hearn v. Comm. on 

Unlawful Practice of Law, 23 N.Y.2d 916, 918 (1969)).   

10  The Attorney General has also claimed that Request No. 4 seeks documents concerning reserves and 
impairments that do not relate to climate change.  For the reasons already discussed, this interpretation 
cannot be reconciled with the plain language of the Subpoena.  Request No. 4 targets:  “All Documents 
and Communications, within Time Period 1, Concerning whether and how You disclose the impacts 
of Climate Change (including but not limited to regulatory risks and opportunities, physical risks and 
opportunities, Greenhouse Gas emissions and management, indirect risks and opportunities, 
International Energy Agency scenarios for energy consumption, and other carbon scenarios) in Your 
filings with the U.S. Securities and Exchange Commission and in Your public-facing and investor-
facing reports including but not limited to Your Outlook For Energy reports, Your Energy Trends, 
Greenhouse Gas Emissions, and Alternative Energy reports, and Your Energy and Carbon - Managing 
the Risks Report.”  (Oleske Ex. A at 8 (Request No. 4) (emphasis added).) 
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If the Attorney General had actually served a new subpoena on 

ExxonMobil, ExxonMobil would have had the right to challenge in court the Attorney 

General’s request through a motion to quash or to modify the subpoena.11  See C.P.L.R. 

§ 2304.  The Attorney General’s attempt to compel compliance with a request not 

contained in the subpoena subverts that protection.   

III. If the Subpoena Is Held to Reach Documents Unrelated to Climate Change, 
Further Briefing Is Warranted. 

Should the Court conclude that, notwithstanding its express textual 

limitation, the subpoena reaches documents having nothing to do with climate change, 

that holding would raise a number of complicated and weighty legal questions.  Chief 

among those questions are those relating to burden and breadth.  If the subpoena no 

longer means what it says, what limits can this Court place on the Attorney General’s 

power to modify the terms of the subpoena at will?  How will judicial review proceed and 

on what record?  How can burden be measured when the parameters of production—even 

after a year of compliance, as here—remain constantly in flux?  And if ExxonMobil is 

required to produce asset and liability documents without a climate change restriction, 

what limitation will cause this sweeping and boundless request not to be overly 

burdensome? 

Separately, the production of any and all documents related to the 

reporting of reserves, assets, and liabilities presents substantial questions of federal 

11  Several of the very precedents on which the Attorney General relies to buttress his argument that an 
investigatory subpoena need only be authorized in order for this Court to provide relief under C.P.L.R. 
§ 2308(b)(1) are themselves decisions on a motion to quash or modify a subpoena, or expressly note 
that the noncompliant party had an opportunity to move to quash or modify the subpoena at issue. See 
Anheuser-Busch, Inc. v. Abrams, 71 N.Y.2d 327, 331 (1988) (reversing quashing of subpoenas); 
LaRossa, Axenfeld & Mitchell v. Abrams, 62 N.Y.2d 583, 590 (1984) (“Plaintiffs also had the 
opportunity to move pursuant to CPLR 2304 to modify or quash the subpoenas. . . .”); Matter of 
Roemer v. Cuomo, 67 A.D.3d 1169, 1169 (3d Dep’t 2009) (appeal from order denying motion to 
quash); Am. Dental Coop., Inc. v. Att’y Gen. of N.Y., 127 A.D.2d 274, 284 (1st Dep’t 1987). 
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preemption in light of the Attorney General’s public statements about his purpose in 

obtaining those records.  Second-guessing the reasoned judgment of the Securities and 

Exchange Commission as expressed in duly issued regulations is simply not the proper 

role of the Attorney General.  And insofar as the Attorney General seeks documents with 

no connection to New York, the demand raises serious questions about jurisdiction and 

extraterritoriality.   

These questions, and others, are significant and complicated.  They would 

require careful consideration on a fully developed factual record supported by adequate 

and thoughtful briefing.  For that reason, ExxonMobil respectfully requests that, if this 

Court holds that the subpoena is not bound by its express climate change limitation, a 

briefing schedule be set to resolve the serious issues presented by such a holding. 

CONCLUSION 

Facing the obligation to respond to a jurisdictional discovery order likely 

to expose bad faith and bias, the Attorney General looks to this Court for refuge by 

ginning up an “emergency” discovery dispute over a year-old subpoena.  There is no 

valid basis to accept that overwrought invitation.  The Attorney General’s motion 

pertains to the narrow question of whether the words written on the face of a subpoena 

have any meaning.  ExxonMobil submits that the question must be answered in the 

affirmative.  To accept the Attorney General’s view is to reject the fundamental 

protection that judicial review affords the recipients of subpoenas.  And ExxonMobil 

looks to this Court to vindicate the rights of subpoena recipients in the face of abusive 

government practices, just as it looks to federal court to protect its constitutional rights 

from a conspiracy to violate them.  Whether for its failure to demonstrate any urgency, to 
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comply with court rules, or to present any legitimate reason to displace the plain text of 

the subpoena, the Attorney General’s motion should be denied. 

 

November 18, 2016 
      Respectfully submitted,  
 

PAUL, WEISS, RIFKIND, WHARTON & 
GARRISON, LLP 

  
/s/ Theodore V. Wells, Jr.   
Theodore V. Wells, Jr. 
twells@paulweiss.com 
Michele Hirshman  
mhirshman@paulweiss.com 
Daniel J. Toal 
dtoal@paulweiss.com 

 
1285 Avenue of the Americas 
New York, NY  10019-6064 
(212) 373-3000 
Fax: (212) 757-3990 
 
Justin Anderson, pro hac vice pending 
janderson@paulweiss.com 
 
2001 K Street, NW 
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(202) 223-7300 
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COURT CLERK: Index Number 451962/2016.

In the Matter of the Application of the.

P E 0 P L E 0 F T H E S T A T E 0 F N E W

Y 0 R K versus P R I C E W A T E R H 0 U S E C 0 0 P E R S

L L P and E X X o N M OBI L COR P ORA T I 0 N.

THE COURT: I have read the order to show cause,

8 the memorandum in support of the order to show cause, the

9 affirmations in support and of course the opposition.

10 So, as I understand the dispute here, the New York

11 Attorney General's office issued an information subpoena to

12 Exxon Mobil.

13 And I have looked at the text of your subpoena.

14 And it appears that what is called for under section 0,

15 documents to be produced, are 11 specific categories of

16 documents relating to climate change issues.

17 Now, I am not going to trail into anything. There

18 is an information subpoena that was issued to

19 Pricewaterhousecoopers. And the last time the parties were

20 here I ordered that Pricewaterhousecoopers comply with that

21 subpoena. And then the attorneys from the Attorney General

22 and Pricewaterhousecoopers should work out a more recent

23 schedule for the production of documents than the order that

24 I entered.

25 So, this application is to compel Exxon to comply

26 with the production of documents that Exxon claims goes

dh
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4

1 Proceedings

2 beyond the scope of the subpoena that is at issue.

3 So, I will hear from the Attorney General.

4 MR. OLESKE: Yes, your Honor, thank you.

5 John Oleske for The State, Judge.

6 First and foremost I need to address some confusion

7 that I think Exxon has stated in their brief.

8 Documents that we are seeking to compel go beyond

9 this kind of carve-out of category that Exxon is creating,

10 which is the documents they claim are beyond the scope of

11 the subpoena.

12 There are already, in fact, many documents. We

13 expected the bulk of the response of documents actually do

14 relate or indirectly to climate change. Those are part of

15 the documents, we expect the bulk of the documents we are

16 trying to compel.

17 They have advanced no argument, whatsoever, as to

18 the burdensomeness or the overbreadth of those requests.

19 They have argued nothing at all in response as to why they

20 cannot produce those-documents by the now extended by a year

21 return date that we have offered for the documents that are

22 responsive and to requests 3 and 4 in the original subpoena.

23 So, really, we see Exxon as having conceded the

24 bulk of this motion.

25 Now, we are talking about really in this carve-out

26 category Exxon is trying to recreate.
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5

1 Proceedings

2 But, it is really a Red Herring, Judge, because the

3 fact is that the documents that we are looking for are

4 documents that explain or reflect how Exxon is including or

5 counting for the impact of climate change related effects

6 directly or indirectly in its valuation, accounting and

7 reporting of its financial condition.

S Now, obviously, that calls for documents that say

9 climate change on them, this is our plan for integrating

10 climate change into our decisions.

11 But, obviously, it also calls for documents that

12 reflect Exxon's practices in valuing, accounting and

13 reporting its evaluations or its assets and liabilities so

14 that we can understand the documents that specifically deal

15 with climate change impacts on those procedures.

16 THE COURT: That is your position.

17 MR. OLESKE: Yes. I mean, but first and foremost

IS the vast majority of what we expect to get out of this

19 production they have advanced no argument for why they

20 should not produce this.

21 THE COURT: Then, there isn't really a lot for me

22 to decide.

23 MR. OLESKE: No.

24 THE COURT: You're telling me that they don't

25 object to the vast majority of the documents that you're

26 seeking.
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2 MR. OLESKE: You're right, your Honor.

3 In their November 11th letter they did not object

4 to or give any specific objection to the scope or breadth of

5 those requests. Although, they refused to commit that they

6 would, would produce by the extended return date and refused

7 to provide any other date tha~ they would provide those

8 documents, the ones they don't have a dispute as to.

9 But, they did in their November 11th letter openly

10 defy our requests. Because, they said they were not going

11 to produce additional documents related to proxy costs which

12 are documents that specifically relate to climate change.

13 They weren't going to go back and search for documents even

14 though we have identified specific deficiencies in their

15 production.

16 So, in fact, they have not just not given an

17 explanation for why they are not producing these documents.

18 They have at the same time they are doing that openly

19 refused to produce those documents.

20 So, we view that as the main issue in getting an

21 order to compel the production of those documents by the

22 extended time.

23 Now the question is are there documents out there

24 that Exxon is going to say this doesn't relate directly or

25 indirectly to climate change, so we are not going to produce

26 them.
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2 The answer is for Exxon to produce by the return

3 date all of the documents that are encompassed by the

4 subpoena.

5 When we get those documents and have a chance to

6 review them and we identify deficiencies with which we can

7 go back to Exxon and have an argument over whether or not

8 the documents we think are deficiencies, and we think are,

9 they think are beyond the scope. But, that's not really

10 necessary for the Court to order Exxon to comply with the

11 subpoena requests 3 and 4 with the specific, the

12 clarification that we offered 5 months ago which we are now

13 hearing about for the first time are beyond the scope.

14 THE COURT: All right. They have received the

15 charts that Mr. Wells has brought with him.

16 MR. WELLS: May we set up one second?

17 While we are setting them up, let me take a step

18 back and tell you that our core argument is that the New

19 York Attorney General has requested documents concerning our

20 general accounting practices, concerning valuation, and

21 assets and liabilities.

22 They are requesting documents that are basically

23 accounting documents.

24 THE COURT: So, your argument is that that is

25 beyond the scope of the scan.

26 MR. WELLS: Yes. And what they have done, your
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2 Honor, they started out in November of 2015 with an

3 investigation concerning issues of climate change. And if

4 you look, if you look at that subpoena it is modified not

5 just item 3 and 4 by relating them to climate change.

6 After we got the subpoena we had meetings with

7 them, because some of the requests on their face were

8 somewhat confusing.

9 One was item number 3 that talked about

10 integration. But, we don't need this because you said you

11 read that. I will just move right through that.

12 They told us with respect to item number 3 in terms

13 of integration what they wanted were high level documents

14 concerning how the company integrated its knowledge in

15 fusion climate change into its day to day business practice.

16 And they told us, candidly, that their theory of

17 investigation was, well, Exxon Mobil at times has said we

18 believe that it doesn't believe in climate change. And we

19 want to see in your day to day business practices if, in

20 fact, you have integrated into your practices a belief that

21 climate change is real, so that you build a certain offshore

22 rig a certain height because you think the ocean is going to

23 rise. So, it is about integration, not about accounting.

24 That's what they told us.

25 We, thereafter, we agreed upon search terms. Those

26 search terms do not cover any accounting documents or
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2 accounting. The only time the word, these are the actual

3 search terms which are in the certification, the only time

4 the word asset is even used is with respect to a term called

5 stranded assets.

6 So, the only time you would pick up the word asset

7 would be if it was in 5 words with the word stranded.

8 Stranded asset is not an accounting concept, it is

9 a political concept that certain environmental groups have

10 coined to deal with the argument that if regulators around

11 the world pass regulations limiting the use of fossil fuels

12 that some of our assets might be stranded in the ground

13 because if wouldn't be profitable to take them out of the

14 ground.

15 But, the search terms did not involve accounting

16 search terms.

17 Now, in addition, they stated in press that the

18 investigation was related to climate change. So, that is

19 repeatedly by them in the press what the investigation was

20 about, which was consistent with the subpoena and what they

21 said to us.

22 Now, in late June of this year they opened up a

23 different arm of the investigation. A non-climate change

24 related piece of the investigation.

25 That different investigation is not tied to climate

26 change. It concerns our accounting practicing with respect
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to how we valued our assets in the face of the last two

years of fallen oil prices. That is a different

investigation.

They have admitted that the investigation is

different in the press. If you look at the Pricewaterhouse

subpoena it's not tied in most parts to climate change.

They want the accounting records.

What they are trying to get now by this motion is

really the flip side of the accounting records that they are

getting from Pricewaterhouse.

Now, in terms of -- in terms of what they say they

want now, this is from Mr. Oleske's affirmation, I think

this is the key point. He says, number 3 calls for

documents reflecting Exxon's general practices concerning

the valuation, accounting and reporting of its assets and

liabilities.

That's what we are objecting to.

any way to climate change.

They really want our accounting records, similar to

what they have asked Pricewaterhouse to give to them.

We say that these two items or descriptions in the

subpoena do not cover that type of general practices

accounting requests.

(Short pause)

MR. WELLS: If you look at the Pricewaterhouse
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2 subpoena that was served August 19th, as they have done

3 throughout this case, they serve a subpoena. They leak to

4 the press.

5 So, the subpoena was served August 19th. Then, in

6 The New York Times the same day the subpoena is issued they

7 say in the press, if collectively the fossil fuel companies

8 are overstating their assets by trillions of dollars that is

9 a big deal. Okay. There may be massive securities fraud

10 here.

11 That is not a climate change investigation. It is

12 whether or not we have properly valued our assets in light

13 of falling oil prices having nothing to do with climate

14 change.

15 And we don't have to guess, because as part of

16 their continued practice of leaking after they talked to The

17 New York Times the same day they issued the Pricewaterhouse

18 subpoena they then talked to The Wall Street Journal.

19 And what The Wall Street Journal reported based

20 upon what is described as sources close to their

21 investigation, they say the new probe, that is a 100 scored

22 word, new, the new probe and why Exxon hasn't written down

23 the value of its assets two years into a crash in oil prices

24 is an outgrowth of the climate change investigation say

25 people familiar with the matters.

26 This is a new, this is a new investigation.
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2 The same day there is another article in The Wall

3 Street Journal, we are still September 16th. New York

4 Attorney General's probe focuses on why 8xxon is the only

5 oil firm not to write down value of assets amid price route.

6 That is a new piece of the investigation that is

7 not tied to climate change.

8 If you turn to page 6 of their brief, page 6 of

9 their brief they, The New York Attorney General writes,

10 finally, 8xxon unilaterally declared that it would not

11 produce documents revealing how it values accounts for and

12 reports its assets and liabilities, generally, but only

13 documents that specifically discuss how those processes are

14 effected by climate change. Which would leave OAT

15 understanding only one half of the relevant equation.

16 The next sentence which is key.

17 8xxon's unilateral limitations would deprive the

18 OAG of documents reflecting 8xxon's procedures for assessing

19 the impact, for example, of the declining oil and gas prices

20 on reserves and impairments and capital expenditures.

21 That is what the new investigation is about. It is

22 not climate change related.

23 We do not dispute for purposes of argument that if

24 they want to open up that new front that they can serve us

25 with a new subpoena.

26 TH8 COURT: Of course.
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2 MR. WELLS: Okay. But, they cannot take the old

3 subpoena that was about something else and now use it to get

4 our general accounting practice documents. They have to

5 serve us with a new subpoena.

6 I represent to the Court that if they serve us with

7 the new subpoena I will discuss it with my client, I'll

8 discuss it with them. And if we decide that it is overly

9 broad or it raises Federal preemption issues as we think it

10 very well might, we will move to quash the subpoena. If you

11 want to set a briefing schedule to make sure everybody does

12 things proper, we have no objection to that.

13 But, they cannot take the old subpoena and turn it

14 into something it was not intended for. And that is the

15 core of what this dispute is about.

16 THE COURT: I understand completely.

17 Did you have an agreed upon date pursuant to which

18 you were going to produce climate change documents in

19 accordance with the old subpoena?

20 MR. WELLS: Yes. We have been producing on a

21 rolling basis.

22 I would prefer, since Mr. Anderson is involved in

23 that if I let him speak to that. Because, he is the one who

24 is involved in the process.

25 I just don't want to make a misstep because I'm not

26 down at that level.
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THE COURT: All right, Mr. Anderson.

MR. ANDERSON: Yes, Judge.

14

4 We have been producing documents to The Attorney

5 General.

6 THE COURT: I understand there are more documents.

7 My specific question is do you have a date certain

8 by which you have agreed that you're going to produce the

9 climate change documents?

10 MR. ANDERSON: Your Honor, I don't believe that we

11 set a date certain.

12 But, based upon the schedule that we are producing
,

13 at we expect that for the assets, liabilities and reserves

14 custodians who have been identified that the production

15 would be completed by the end of the year.

16 THE COURT: Okay. And why is that unacceptable to

17 the AG's office?

18 MR. OLESKE: Yes, your Honor.

19 THE COURT: Let's just assume hypothetically that I

20 agree with Mr. Wells that the documents that you are

21 entitled to are climate change documents. And Mr. Wells'

22 partner is representing that by the end of the year you will

23 have all of the documents responsive to the 11 categories of

24 documents to be produced in the subpoena ready.

25 MR. OLESKE: There is the problem, your Honor, is

26 that your Honor interpreted that is what Exxon's counsel may
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2 have just said.

3 That's not what they said.

4 What they said was there is a list of custodians

5 relating just to that June 24th letter that they came up

6 with two months later that they said, okay, we have got

7 these custodians relating just to your letter. And we are

8 going to produce these on a time frame that we are not going

9 to tell you about on a rolling basis.

10 Now, for the first time we are hearing that they

11 are going to give us those custodians.

12 We have no idea what universal custodians are.

13 They are not representing that this is even all of the

14 documents to requests 3 and 4, let alone what your Honor is

15 saying which is the entirety of the subpoena.

16 That is how we have been going for 5 months.

17 THE COURT: Let me hear from Mr. Anderson, so there

18 is no confusion about this.

19 It seems to me that you issued an investigative

20 subpoena a long, long time ago.

21 You have worked out with each other search terms.

22 You have worked out with each other schedules within reason

23 recognizing that millions of documents can't be produced

24 overnight.

25 Are you going to produce all of these documents by

26 the end of the year?
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2 MR. ANDERSON: Your Honor, I think it is the

3 definition of these documents that we have to address.

4 THE COURT: The climate change documents that refer

5 to items 1 through 11 of documents to be produced.

6 MR. ANDERSON: No, that cannot happen by the end

7 the year, Judge.

8 THE COURT: When can it happen?

9 And then we can get some parameters on what is

10 reasonable and what requires Court intervention and what

11 doesn't.

12 MR. ANDERSON: The system that we worked out with

13 The Attorney General's office is that we would identify

14 custodians and we would identify search terms.

15 We would gather the documents from the custodians

16 based upon the priorities set by The Attorney General's

17 office. Run those documents through the search terms and

18 then make our production.

19 And that is how we have proceeded for the last

20 year.

21 We initially began with scientists and others who

22 were responsive to that initial inquiry about whether Exxon

23 was using an internal knowledge to run its business and

24 whether it is inconsistent with statements it was making to

25 the public.

26 And we made multiple productions based upon the
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priorities that were identified where we could provide The

Attorney General with the documents it wanted.

The shift, there was a first shift around February

or March of this year when the priority became a report

called Managing The Risks.

So, we said, fine, we have custodians for that.

We came up with 17. And we have produced the

records from those 17 custodians to The Attorney General's

office.

Then, in June, July we start hearing about, no, now

we want to know about the assets and the liabilities. So,

then we switched over to that to start to work out who are

the custodians for this. We will run them through the

search terms and produce documents.

You can see in the declaration that Mr. Oleske

filed that the letters go back and forth and have

attachments with custodians.

This is not something that is being done in a

vacuum. It is a process that has been going on for a year.

And there has been no need to come to court before.

Because, as they shifted priorities we have

produced the documents that they wanted.

The only reason we are here now is because they

have asked for documents that are outside the scope of the

subpoena.
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2 MR. OLESKE: Your Honor, if I may? Because, this

3 keeps coming up.

4 I have to address their issue of this shift that

5 does not exist. And somehow explain why Exxon and Paul,

6 Weiss a year after the subpoena cannot even commit to when

7 they are going to finish production.

8 There has never been an issue. This law

9 enforcement investigation from the beginning has been trying

10 to find out whether or not Exxon has misrepresented to

11 investors, consumers or the public generally the impact of

12 the effects of climate change on its business.

13 And so, for example, all of the characterization

14 that Mr. Wells made or that The Wall Street Journal had made

15 about different phases of the investigation are not

16 relevant. What is relevant is what is in the subpoena.

17 And for example, the question of declining oil

18 prices is in the subpoena. It is in request 3. It

19 specifically talks about it. The effects of future declines

20 in oil prices. And of course, we need to know if we are

21 looking at documents that talk about Exxon's reaction to the

22 impact of oil price declines that have to do with climate

23 change on its business. We also need to know how Exxon

24 deals with accounting, valuation and reporting relating to

25 declines of oil prices generally to see how that fits into

26 their business.
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2 But, to The Court's specific inquiry about these

3 documents and this time line for production, it started as a

4 process. We did go back and forth on search terms in

5 December of 2015.

6 We did ask for Exxon to focus on producing

7 custodians who were responsible for the managing of the

8 risks report that is detailed in our papers in February.

9 That 'was part of request number 4. That was not

10 some new priority we came up with. This was specifically

11 identified in request number 4 of the subpoena.

12 They did produce a bunch of custodians relating to

13 that report. We don't know if they are complete or not.

14 They haven't confirmed that.

15 But, then, yes, come June we got to the point where

16 it is now 7 months, 8 months later. We still haven't gotten

17 any documents that show the integration of climate change

18 impact into their business other than the managing

19 structures trying to push them to do this.

20 It is 5 months later. They still cannot tell us

21 when they are going to give us even those documents related

22 to those specific requests.

23 And this whole integrated process idea, in our most

24 recent letter that prompted this request to the Court, we

25 told them there are these documents about the proxy that

26 your company says that it uses to insure investors that it
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2 is incorporating these impacts.

3 We have noticed there are deficiencies in these

4 productions. That there are documents that would not be

5 caught by the prior search terms.

6 We have spent the previous 5 months trying to get

7 Exxon to revamp the search terms to catch these additional

8 documents. They didn't do it.

9 Then, in their most recent letter on November 11th

10 they have flatly refused to supplement their search terms to

11 catch documents that we know relate directly to climate

12 change and we know are in their production. And they cannot

13 explain why they are not even willing to do that.

14 And now we are hearing about an integrative process

15 where they are cooperating and there is just no way they can

16 put an end date on this process.

17 That is a real problem for The Attorney General's

18 office from a law enforcement perspective. Because, we are

19 conducting an investigation. And the investigation, the

20 production of documents from a company like Exxon has to

21 have an ending, Judge. We have to have some expectations of

22 the finality of when at least they say they have completed

23 their production.

24 Now, I think we can all assume that when Exxon

25 says, okay, we have given you all of the documents in

26 response to these 11 categories, we are going to have

dh

20 of 26
N.Y. App. 226

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 240 of 606   PageID 4778



21

1 Proceedings

2 additional questions. We are going to see additional

3 deficiencies. We are going to come back with more

4 questions. But, at least we have to get to that point.

5 But, the whole point of this seemed to be to never

6 get to that point.

7 That's why we are here today.

8 MR. WELLS: Your Honor, this is very unfair what

9 they are saying.

10 They made a motion last Monday. They filed it at

11 8:30 in the morning. They proceeded by order to show cause.

12 The order to show cause for which they wanted

13 emergent relief is very specific. The order to show cause

14 asks for an order compelling Exxon to produce no later than

15 November 23rd documents concerning little i, Exxon Mobil's

16 valuation, accounting and reporting of its assets and

17 liabilities, etc. And little two i, the impact of climate

18 change relating to, on such valuation.

19 That related to items 3 and 4 that they say were

20 covered by that request.

21 The order to show cause did not ask for The Court

22 to issue any kind of orders about when we would finish

23 complying with the entire subpoena. NObody has briefed that

24 issue. No one has discussed that issue.

25 We have been complying, in all due respect, with

26 their subpoena, we believe in good faith, since it was
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2 filed.

3 May we have differences on the margins? Everybody

4 does. But, that was not what got us into court today about

5 when are all of the documents going to be finished, because

6 we have worked with them.

7 And if you look at the June 24th letter which was

8 central to this specific order to show cause, the letter

9 says, we want you to stop what you have been doing and

10 change priorities. And we now want you to look at the, this

11 valuation accounting stuff.

12 So, and that is how it has worked throughout. They

13 tell us. We work on the science documents. They call us.

14 They say, you know what, we have decided we want you to go

15 here. We find the custodians. We go here. They get that

16 and they tell us, we want you to go somewhere else.

17 What happened on June 24th, for the first time we

18 felt they were asking for something that was beyond the

19 subpoena. That is where the friction was created, because

20 it was in the paper. They had said, they had a new

21 investigation about, not about climate change, but about the

22 impairment issues and whether you did certain things.

23 Okay, they knew we were not supposed to be in court

24 today to talk about the general schedules of when we would

25 finish the 11 items. Because, they know they take us one

26 place one day and another place another day. Because, its a
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2 broad area.

3 This subpoena in part goes back to either 10 years

4 for some items or 40 years for others. This is a huge

5 request. And we have been working cooperatively with them.

6 And they haven't briefed that.

7 That's not, that's not what got us into court and

8 had teams working around the clock to get these papers in.

9 They were very focused on these accounting documents.

10 And now for them to have flipped this court

11 conference into some discussion of when are we going to

12 finish the 11 items that nobody has briefed, discussed at

13 all, I mean, I just don't think

14 THE COURT: I understand the issues here.

15 Obviously, the parties have been engaged for an

16 extended period of time in discussions about what documents

17 should be prioritized, what should be produced and how they

18 are going to be produced.

19 I agree with Exxon that there is a difference

20 between an inquiry relating to climate change and an

21 entirely different inquiry relating to Exxon's general

22 accounting procedures.

23 Now, if The Attorney General's office issues a

24 subpoena to Pricewaterhousecoopers which dealt with Exxon's

25 general accounting procedures, apparently" The Attorney

26 General's office has worked out a stipulation with
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2 Pricewaterhouse with respect to the manner in which

3 Pricewaterhouse will produce documents relating to Exxon's

4 general accounting procedures.

5 I don't see any prejudice to The Attorney General's

6 office in awaiting the production of that information from

7 Pricewaterhousecoopers in accordance with the schedule that

8 The Attorney General's office worked out with

9 Pricewaterhousecoopers.

10 If The Attorney General's office wants to issue a

11 subpoena to Exxon Mobil with respect to its general

12 accounting procedures, it is free to do so.

13 With respect to the climate change documents there

14 clearly does need to be an agreement between the parties

15 concerning the production of those documents. And The Court

16 is not going to fix a specific date today. Because, there

17 has been a long negotiation between the parties relating to

18 search terms, relating to priorities, relating to the

19 sequencing of various kinds of documents.

20 And so, frankly, this wasn't a matter for an order

21 to show cause. It is a matter for the parties to come to

22 some reasonable resolution on a consensual basis among

23 themselves. And failing that The Court will enter an order.

24 MR. OLESKE: Your Honor, if I may be heard on just

25 that one point.

26 We spent 5 months trying to come to that kind of
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2 agreement. Trying to find out when we were going to get

3 these documents.

4 And in the most recent correspondence Exxon refused

5 to modify its search terms to capture documents that we knew

6 were missing.

7 So, while the office understands completely your

8 Honor's interest in having the parties go back and try to

9 work it out without having some kind of enforcement of our

10 return date, we are kind of left in this limbo where we have

11 been for the last 5 months kind of banging our head against

12 the wall trying to get an agreement for a specific date and

13 for the universe of documents that are going to be produced.

14 And we are talking to ourselves.

15 THE COURT: Well, if you cannot get a specific

16 agreement between now and December 1st, then you can return

17 to The Court and The Court will fix a date.

18 And if necessary The Court will arbitrate what are

19 reasonable or unreasonable search terms.

20 And that is the disposition of the"motion.

21 Thank you.

22 MR. OLE5KE: Thank your, your Honor.

23 THE COURT: Both parties are to order a copy of the

24 transcript.

25 And the actual disposition of the order to show

26 cause is that the motion is denied with the understanding
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that if the parties do not come to a consensual agreement by

December 1st The Court will impose upon the appropriate

application.

MR. OLESKE: Thank you, your Honor.
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212-373-3869  

212-492-0868  

dtoal@paulweiss.com 

December 5, 2016  

By NYSEF 

The Honorable Barry R. Ostrager 
Supreme Court of the State of New York 
Commercial Division 
60 Centre Street, Room 629 
New York, NY 10007 
 

Re:  In the Matter of the Application of the People of the State of New York, by Eric T. 
Schneiderman, Index No. 451962/2016. 

Dear Justice Ostrager: 

We represent Respondent Exxon Mobil Corporation (“ExxonMobil”) in the above 
referenced matter.  We write in response to the New York Attorney General’s (“NYAG”) letter 
to the Court, dated December 1, 2016, complaining of purported deficiencies in ExxonMobil’s 
response to the NYAG’s November 4, 2015 investigative subpoena (the “Subpoena”).   

The record in this matter makes clear that ExxonMobil is fully complying with its 
obligations with regard to the Subpoena.  ExxonMobil has undertaken an extensive search for 
responsive documents that is reasonable in all respects.  It has spent millions of dollars producing 
documents to the NYAG, has accommodated the NYAG’s shifting investigative priorities, and 
has already produced nearly 1.4 million pages of responsive documents.  The NYAG nonetheless 
complains that ExxonMobil must do more.  While the NYAG proclaims that something must be 
done, it does not say what additional steps ExxonMobil should take.  Contrary to the NYAG’s 
position, ExxonMobil’s production of documents has been entirely reasonable, and the law 
requires nothing more. 
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ExxonMobil’s History of Compliance  

ExxonMobil has been reviewing and producing documents to the NYAG in 
compliance with the Subpoena since December 3, 2015.  To date, and in accordance with the 
NYAG’s investigative priorities, ExxonMobil has collected and produced documents from 56 
custodians.  The search terms it has used to identify potentially responsive documents are those 
agreed to by the NYAG and ExxonMobil on December 16, 2015.  (Exhibit A.)  These include 
the original terms proposed by ExxonMobil on December 15, 2015, as well as the twelve 
modifications and three additional terms proposed by the NYAG on December 16—all of which 
ExxonMobil accepted that same day.  The terms are unusually broad, containing such 
commonplace phrases as (i) “climate” within two words of “change”; (ii) “global warming”; 
(iii) “carbon dioxide” within five words of “tax,” “cost,” “asset,” or “budget”; and 
(iv) “greenhouse.”  Using these broad terms, ExxonMobil has already produced 1,389,703 pages 
of documents from 56 custodians.  The Company has agreed to produce documents from an 
additional 12 custodians—and, as applicable and if feasible, other key custodians identified 
during the course of the document review—by the end of December 2016.   

The custodians from whom ExxonMobil has produced documents are those most 
central to the NYAG’s investigation.  Most of them were identified and prioritized based on the 
NYAG’s shifting investigative theories.  ExxonMobil thus produced over 109,000 documents, 
totaling over 680,000 pages, from four custodians who studied climate science.  When these 
documents evidently refuted the NYAG’s investigative theory, the NYAG directed ExxonMobil 
instead to review the documents of employees who had contributed to a report ExxonMobil 
published in 2014, entitled “Energy and Carbon - Managing the Risks,” and those on 
ExxonMobil’s greenhouse gas issue management teams.  After ExxonMobil produced over 
80,000 documents (totaling over 455,000 pages) from these custodians, the NYAG shifted its 
focus yet again to ExxonMobil’s “valuation, accounting, and reporting of its assets and 
liabilities,” expressing an interest in two groups that have exceedingly limited involvement in 
issues relating to climate change:  the “Global Reserves Group” and the “Reserves Technical 
Oversight Group.”1   

In view of these diligent and concerted efforts, ExxonMobil has agreed to 
complete a reasonable production of documents responsive to Requests 3 through 5 by 
December 31, 2016, and a reasonable production of documents responsive to Requests 8 through 
11 by January 31, 2017.  And the NYAG has agreed that no further production is required for 
Requests 1, 2, 6, and 7. 

Efforts to Resolve the Discovery Dispute  

Notwithstanding ExxonMobil’s willingness to work with the NYAG, in a letter 
dated November 1, 2016, the NYAG demanded the production of all accounting and proxy cost 
of carbon documents within three weeks’ time.  ExxonMobil, in a letter dated November 11, 

1  As ExxonMobil stated in its letter to the NYAG, dated September 8, 2016, the Reserves Technical Oversight 
Group is also known, and referred to, as the Global Reserves Group.   
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2016, explained that while it was willing to collect documents from the remaining accounting 
custodians identified on its September 8 list, production from additional custodians inevitably 
would extend into 2017. 

The parties then appeared before your Honor on November 21, 2016.  At that 
hearing, the Court noted that since “there has been a long negotiation between the parties,” he 
would not “fix a specific date” for discovery to be concluded.  (Exhibit B at 24:16-17.)  Instead, 
the Court instructed the parties to meet-and-confer to determine when ExxonMobil could 
reasonably complete production of all documents requested by the Subpoena.  (Id. at 24:13-23.)  
The Court added that, if the parties could not reach a “reasonable resolution on a consensual 
basis among themselves,” then the Court would resolve the outstanding issues.  (Id. at 24:22-23.)  

The next day, pursuant to the Court’s November 21, 2016 Order, ExxonMobil 
requested a meet-and-confer with the NYAG to “develop a joint proposal for completing the 
production of documents responsive to the [Subpoena].”  (Exhibit C.)  The NYAG accepted 
ExxonMobil’s invitation, and the parties agreed to meet the following week.  (Exhibit D.)  In 
advance of the meeting, the NYAG, in a letter dated November 22, 2016, proposed a timeline for 
the completion of the production with December deadlines. (Id.)  ExxonMobil responded in a 
letter dated November 29, 2016 that it would discuss a production schedule that provided 
sufficient time for review and production, but noted that production from any additional 
custodians would require additional time.  

During the meet-and-confer, which took place on November 29, 2016, 
ExxonMobil sought to discuss a reasonable production schedule with the NYAG’s office.  The 
NYAG, however, declined to discuss specific perceived deficiencies in ExxonMobil’s 
production, instead asserting that the Subpoena would not be satisfied until ExxonMobil had 
identified every responsive document.  The NYAG expressly stated that a “reasonable 
production” would not suffice, and insisted that it wanted “everything.” 

ExxonMobil has made substantial efforts to compromise with the NYAG.  
Although ExxonMobil believes that the agreed-to search terms are more than adequate to 
identify potentially responsive documents, it nonetheless agreed to add the term “proxy cost” to 
the list of terms.  But, no sooner had the NYAG made this demand, than it rejected 
ExxonMobil’s acceptance of it as inadequate.  Similarly, when ExxonMobil said it was willing to 
consider producing documents from additional custodians at the NYAG’s request, the NYAG 
steadfastly refused to identify any.   

The NYAG’s December 1 Letter to the Court 

In its submission to the Court, the NYAG raised several supposed deficiencies 
with ExxonMobil’s production in response to the Subpoena.  Each of the NYAG’s complaints is 
without merit.  For the past year, ExxonMobil has worked tirelessly to address the NYAG’s 
ever-changing objectives.  This has included the identification and collection of documents from 
scores of custodians, the negotiation of broad search terms with the NYAG, and the production 
of over 214,000 documents—and nearly 1.4 million pages—identified by those terms.  The 
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NYAG appears to believe that it is entitled to every responsive document possessed by any of 
ExxonMobil’s tens of thousands of employees, but the law establishes otherwise.2    

First, the NYAG contends that ExxonMobil has failed to produce documents 
from certain categories.  Not so.  ExxonMobil has collected responsive documents from an 
expansive selection of key custodians, including its CEO, senior management, Public and 
Government Affairs professionals, members of its Corporate Strategic Planning group, authors 
and contributors to various external facing publications that reference climate change, and 
numerous science teams that have focused on climate change.  The NYAG has no basis for 
believing that the current custodians and search terms exclude unique relevant documents in the 
categories that it has identified.  With respect to documents involving the proxy cost of carbon, 
for example, ExxonMobil has produced 1,403 documents from 25 custodians where the term 
“proxy cost” appears, notwithstanding that “proxy cost” was not an agreed-to search term.  
Further, and notwithstanding that this Court explicitly ruled that the current Subpoena applies 
only to documents concerning climate change, the NYAG continues to press for greater 
information about reserves, a topic that has no connection to climate change.  ExxonMobil 
nonetheless has produced, and continues to produce, climate change–related documents that 
mention reserves and are otherwise responsive to the Subpoena.  To date, 1,400 such documents 
have been produced.  The NYAG should not be surprised that there are not more documents that 
discuss a connection between ExxonMobil’s reserves and climate change because no such 
connection exists.  “Proved reserves” under Securities and Exchange Commission (“SEC”) 
regulations encompass only energy sources that ExxonMobil estimates with “reasonable 
certainty” to be economically producible “under existing economic conditions, operating 
methods, and government regulations.”  Modernization of Oil & Gas Reporting, SEC Release 
No. 78, File No. S7-15-08, 2008 WL 5423153, at *66 (Dec. 31, 2008).  By definition, therefore, 
future government regulations related to climate change, which may or may not be enacted, are 
not to be considered when measuring and disclosing proved reserves. 

The NYAG’s contention that ExxonMobil has failed to search databases or shared 
folders and collect responsive documents therefrom is similarly baseless.  As previously detailed 
to the NYAG, relevant electronic documents belonging to each custodian are collected from 
multiple data sources, including shared folders such as “MySite” and “TeamSite.”  (Exhibit E at 
1, Ex. B.)  The Company searched shared drives or databases where custodians indicated that 
there was a reasonable likelihood that a shared drive or database contained responsive 

2  As noted in the Sedona Principles, “[d]iscovery should not be permitted to continue indefinitely merely because 
a requesting party can point to undiscovered documents and electronically stored information when there is no 
indication that the documents or information are relevant to the case, or further discovery is disproportionate to 
the needs of the case.”  The Sedona Conference, The Sedona Principles (Second Edition): Best Practices 
Recommendations & Principles for Addressing Electronic Document Production (2007), at 38, 
http://www.thesedonaconference.org; see also Zubulake v. UBS Warburg LLC, 229 F.R.D. 422, 432 (S.D.N.Y. 
2004) (“counsel and client must take some reasonable steps to see that sources of relevant information are 
located”) (emphasis in original); Barrison v. D’Amato & Lynch, LLP, 2015 WL 1158573, at *2 (N.Y. Sup. New 
York Cty. March 16, 2015) (recognizing that “litigants are not entitled to a perfect production of documents in 
e-discovery”). 
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documents.  Thus, the underlying location of a document is immaterial with regard to whether 
the relevant custodial files of a custodian are reviewed and subsequently produced. 

Second, the list of custodians from whom ExxonMobil has collected documents is 
more than reasonable.3  ExxonMobil crafted its custodian list through comprehensive research, 
witness interviews, and document review.  The custodial list reaches into almost every 
component of the Company and includes a cross section of individuals who may have the type of 
information sought by the Subpoena.  This list includes the scientists who conducted 
ExxonMobil’s climate change research, employees who developed ExxonMobil’s principal 
communications regarding the relevance of climate change, individuals involved in accounting 
and valuation, senior management, and even ExxonMobil’s current and former CEOs.  Indeed, 
this was not a list created without the NYAG’s knowledge and consent.  In fact, the NYAG often 
proposed names to be added to the list of custodians.  Now, having repeatedly selected 
custodians for collection at earlier stages of the investigation, the NYAG disclaims the obligation 
and ability to identify additional custodians that it considers necessary to a reasonable 
production.  Instead, the NYAG asserts that key custodians must be missing because it has not 
found documents supporting any of its investigative theories.  Notably, at no point has 
ExxonMobil refused to add a single custodian requested by the NYAG, although it has noted that 
the addition of custodians inevitably would affect and prolong the timetable for production.   

Third, the search terms to which ExxonMobil and the NYAG agreed in December 
2015 are entirely reasonable and sufficient to identify potentially relevant documents.4  The 
current search terms used by ExxonMobil were created after discussion with, and modification 
by, the NYAG.  Indeed, when the NYAG suggested the addition of twelve modifications and 
three additional terms, ExxonMobil immediately complied.  (Exhibit A.)  Further, as explained 
above, there is no evidence that these search terms have been inadequate.  They have resulted in 
almost 1.4 million pages of responsive information, and have been broad enough to capture 
documents related to the proxy cost of carbon, even though “proxy cost” was not itself a search-
term.  Contrary to the NYAG’s suggestion, the search terms agreed to on December 16, 2015 
were expected to capture an exceedingly broad swath of documents and were not intended to be 
“preliminary.”  (AG Letter at 3.)  And, in all circumstances to date, ExxonMobil never said that 

3  The NYAG’s reliance on Crown Castle USA Inc. v. Fred A. Nudd Corp., No. 05-CV-6163T, 2010 WL 1286366 
(W.D.N.Y. Mar. 31 2010), is unavailing.  In that case, the company’s in-house counsel erred by failing to 
implement a litigation hold, leading to the destruction of relevant documents.  Id. at *12.  In contrast, 
ExxonMobil immediately instituted a litigation hold of relevant custodians—including ExxonMobil’s CEO, 
senior management, and various science-based teams—as soon as the investigation began.  ExxonMobil has 
also conducted numerous witness interviews and reviewed documents in its efforts to identify key custodians. 

4  The NYAG quotes William A. Gross Const. Associates, Inc. v. American Manufacturers Mutual Insurance. Co., 
256 F.R.D. 134 (S.D.N.Y. 2009), out of context.  (NYAG Letter of December 1, 2016 (“AG Letter”) at 3 n.4.)  
Inappropriate search terms, as the court in William A. Gross noted, are those created “without adequate 
information” or “involvement” from the parties themselves.  Id. at 136.  Here, the parties did “carefully craft” 
the set of search terms.  First, ExxonMobil investigated terms that would capture documents of interest through 
interviews and review of documents.  Second, ExxonMobil accommodated the request from the NYAG to add 
an additional search term.  The NYAG has not alleged—nor could it—that there was inadequate “involvement” 
from both parties in this case. 
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it was unwilling to consider additional terms that have a reasonable likelihood of identifying 
unique responsive documents that the prior search terms would have missed.  In fact, during the 
November 29, 2016 discussion with the NYAG, ExxonMobil agreed to add “proxy cost” to the 
list of search terms that ExxonMobil will apply across the files of the produced custodians.  By 
contrast, the additional search terms that the NYAG proposed in its October 14, 2016 letter were 
largely unrelated to climate change and, in any event, were unreasonably broad, including such 
generic terms as “capital investments,” “environmental standards,” or “project economics” 
(Exhibit F5 at 1).6   

Fourth, the NYAG objects to ExxonMobil’s redaction in certain documents of 
non-responsive material.  But the NYAG fails to cite to a single New York state court case in 
support of its position that it is entitled to the production of non-responsive information, and, as 
far as ExxonMobil is aware, no such case exists.  Instead, the NYAG relies upon a handful of 
unrepresentative federal cases applying the Federal Rules of Civil Procedure, which are not at 
issue here, in the context of discovery disputes.7  While ExxonMobil maintains that New York 
state law unambiguously and routinely permits redactions for non-responsiveness,8 it is 
nonetheless willing to re-review all of its non-responsiveness redactions.  In conducting this re-
review, ExxonMobil will limit its redactions to proprietary and commercially sensitive 
information, which even the NYAG concedes is proper.  That review is underway and will be 
completed by month’s end. 

Finally, ExxonMobil maintains that, the current protocol–which involves monthly 
document productions and quarterly submissions of privilege logs covering documents withheld 
over a three-month period–is reasonable.9  By contrast, weekly productions and productions of 

5  Exhibit F is an excerpt of a letter from the NYAG, dated October 14, 2016.  ExxonMobil omitted the second 
page of the letter in order to protect the identities of specific document custodians.  The Company will provide 
the full letter to the Court for in camera review upon request. 

6  Paradoxically, the very documents highlighted in the NYAG’s October 14 letter were identified through use of 
the search terms the NYAG now claims are inadequate to identify such documents.   

7  Even if these federal cases had been applicable to this matter, which they are not, the NYAG’s citations would 
still be inapt.  The NYAG cited John Wiley & Sons, Inc. v. Book Dog Books, LLC, 298 F.R.D. 184, 186 
(S.D.N.Y. 2014), for the proposition that “redactions of portions of a document are normally impermissible 
unless the redactions are based on a legal privilege.”  However, it overlooks the court’s statement that 
governing federal standards “specifically contemplate[] that in the case of trade secret[s] or other confidential 
. . . commercial information, that the Court may order that such information be not revealed at all or be revealed 
only in a specified way.”  Id. at 186 (internal quotation marks omitted).  Indeed, it is well established that 
“[r]edactions of documents are commonplace where sensitive and irrelevant materials are mixed with highly 
relevant information.”  In re AutoHop Litig., 2014 WL 6455749, at *9 (S.D.N.Y. Nov. 4, 2014) (quoting The 
New York Times Co. v. Gonzales, 459 F.3d 160, 170 (2d Cir. 2006)). 

8  See, e.g., Feingold v. River Place 1 Holding, LLC, No. 150084/2012, 2014 N.Y. Misc. LEXIS 2169, at *7 (N.Y. 
Sup. Ct. N.Y. Cty. May 9, 2014) (“Irrelevant material may be redacted prior to production of the 
records.”); accord Fox Paine & Co., LLC v. Houston Cas. Co., 37 N.Y.S.3d 207 (N.Y. Sup. Ct. Westchester 
Cty. 2016) (holding that a party “may redact[] as irrelevant” information about matters “not relevant to the 
issues” in the case). 

9  NYAG will be receiving a privilege log for the July through September 2016 productions on December 30, 
2016. 
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privilege logs two weeks later would impose needless administrative burdens.  A more frequent 
production schedule is also unnecessary given the parties’ common aspiration to conclude the 
production by January 31, 2017. 

ExxonMobil’s Proposal to Conclude Production 

ExxonMobil remains intent on completing its reasonable production of documents 
responsive to the Subpoena by January 31, 2017.  To that end, ExxonMobil proposes the 
following schedule for completion of its production: 

1. ExxonMobil agrees with the NYAG that no further production is required regarding 
Requests 1, 2, 6, and 7. 

2. ExxonMobil will complete a reasonable production of documents responsive to 
Requests 3 through 5 by December 31, 2016.  The December production will include 
documents belonging to (a) three proxy cost of carbon custodians; (b) two greenhouse 
gas issue management team custodians; (c) seven senior manager custodians; and 
(d) as applicable and if feasible, other key custodians identified during the course of 
the document review. 

3. ExxonMobil will complete a reasonable production of documents responsive to 
Requests 8–11 by January 31, 2017.   

To the extent that ExxonMobil is required to produce documents from additional 
custodians, it would not be possible to produce any such documents by January 31, 2017.  If 
ordered to produce from additional custodians, ExxonMobil would have to collect documents 
from each such custodian and transfer that data to its discovery vendor.  The vendor would then 
have to upload the data and apply the search terms.  After determining the volume of documents 
that contain any of the search terms, ExxonMobil’s counsel would then have to conduct a manual 
review to determine responsiveness, identify privileged documents, and redact any proprietary 
and commercially sensitive information.  As a result, it is only after determining the volume of 
documents that “hit” any of the search terms that ExxonMobil would be in a position to assess 
how long it would take to complete the production of documents from those custodians.  It is 
clear, however, that any such production could not be completed by January 31, 2017. 

ExxonMobil regrets that the parties have been unable to resolve this discovery 
dispute without judicial intervention.  Nonetheless, ExxonMobil looks forward to a productive 
discussion that will allow it to complete a reasonable production of documents by a date certain.   
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Respectfully Submitted, 

      /s/ Daniel J. Toal 
Daniel J. Toal 
 

cc:  
Katherine Milgram, Esq. 
John Oleske, Esq. 
Mandy DeRoche, Esq. 
Patrick Conlon, Esq. 

Theodore V. Wells, Jr., Esq. 
Michele Hirshman, Esq. 
David Meister, Esq. 
Jocelyn Strauber, Esq.  
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INTEREST OF AMICI CURIAE 

In this lawsuit, Exxon Mobil Corporation (Exxon) asks the U.S. District Court for the 

Northern District of Texas to issue a sweeping and unprecedented injunction prohibiting the 

Attorney General of Massachusetts from seeking to enforce in the Massachusetts state courts a 

civil administrative subpoena issued under Massachusetts law to investigate potential violations 

of Massachusetts statutes. The States of Maryland, New York, Illinois, Iowa, Maine, Minnesota, 

Mississippi, New Mexico, Oregon, Rhode Island, Vermont, Washington, and the District of 

Columbia and Virgin Islands submit this brief to explain that governing precedents—and the 

federalism principles underpinning those cases—bar the recipient of a state Attorney General’s 

subpoena from bringing a federal lawsuit to stymie an Attorney General’s investigation, where 

the recipient already has a comprehensive process for challenging the subpoena in the courts of 

the Attorney General’s State.     

The amici States have a compelling interest in the traditional authority of their Attorneys 

General to investigate and combat violations of state law. As the chief legal officers of their 

respective States, Attorneys General have long used their state law powers—including the 

issuance of civil subpoenas, which are often called civil investigative demands (CIDs)—to 

gather information necessary to determine whether a company has engaged in fraudulent or 

misleading conduct harmful to the people of the Attorney General’s State. Proper respect for the 

States’ sovereign interests has long dictated that the federal courts should not needlessly impede 

this core duty of state Attorneys General to detect and halt misconduct.  

The amici States also have a keen interest in safeguarding the roles of their state courts in 

this nation’s system of dual sovereignty. Fundamental principles of comity forbid using a federal 

court injunction to bypass available and adequate state court review of a state law subpoena 
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issued pursuant to a state Attorney General’s state-law investigatory responsibilities. The States 

have established specific procedures to ensure that subpoena recipients have a full and fair 

opportunity to challenge state subpoenas in state court. Under Our Federalism, these state court 

processes for enforcing state law and protecting state citizens are the proper forums for 

adjudicating disputes about a state Attorney General’s subpoena.  

STATEMENT OF THE CASE 

A. The Fundamental Investigatory Powers That State Attorneys General 
Exercise under State Law, Subject to Oversight by State Courts  

1. The broad authority of state Attorneys General to investigate 
fraud and wrongdoing that harms their States’ citizens  

A fundamental responsibility of state Attorneys General is investigating and remediating 

matters of public concern affecting their States. Carried over from English common law, the 

office of Attorney General has existed since this country’s founding. See Nat’l Ass’n of Att’ys 

Gen., State Attorneys General: Powers and Responsibilities (“Attorneys General”) 1, 4–7 (2d ed. 

2007). Today, every State in the nation as well as the District of Columbia, Puerto Rico, and the 

Virgin Islands has an Attorney General. See id. at 8. The specific contours of each state Attorney 

General’s authority are a core matter of state concern dictated by each State’s own common law, 

constitution, and statutes. See e.g., Florida ex rel. Shevin v. Exxon Corp., 526 F.2d 266, 268–74 

(5th Cir. 1976). Although their powers vary, state Attorneys General traditionally serve as their 

State’s “chief law officer” responsible for safeguarding the public interest through, among other 

things, investigations and enforcement proceedings to halt violations of state law. See Agey v. 

Am. Liberty Pipe Line Co., 141 Tex. 379, 382 (1943).  

Protecting the State’s citizens and economy from fraud, deception, and other improper 

conduct is a principal and critical state law responsibility of state Attorneys General. For 
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example, most States empower their Attorney General to enforce state consumer protection laws 

prohibiting various forms of false, misleading, or unfair business practices. See Attorneys 

General, supra, at 234.1 Many state Attorneys General—including the Attorneys General of 

Maryland, Massachusetts, New York, and Texas—are also authorized by state statutes to protect 

investors from fraudulent or misleading schemes in the offering or sale of securities. See 

Attorneys General, supra at 249–50, 265–68.2 And state laws charge Attorneys General with 

guarding against many other dishonest or inequitable activities, such as anticompetitive conduct3 

or improper practices by charitable organizations.4  

To ensure that Attorneys General can fulfill these important state law duties, States have 

long vested their Attorneys General with broad discretion to use a wide array of investigatory 

and enforcement tools. See, e.g., Shepard v. Attorney General, 409 Mass. 398, 401–03 (1991); 

Charles Scribner’s Sons v. Marrs, 114 Tex. 11, 27 (1924). For example, many States authorize 

their Attorneys General to investigate alleged criminal wrongdoing—including by issuing 

subpoenas through grand juries or other legal processes to gather documentary or testamentary 

1 See, e.g., Me. Rev. Stat. Ann. tit. 5, § 207; Mass. Gen. Laws ch. 93A, §§ 2, 4, 6; N.Y. 
Exec. Law § 63(12); N.M. Stat. Ann. § 57-12-3; N.Y. Gen. Bus. Law § 349; Tex. Bus. & Com. 
Code Ann. §§ 17.47, 17.58, 17.60, 17.61; Wash. Rev. Code § 19.86.020.   

2 See, e.g., Md. Code Ann. Corps. & Ass’ns §§ 11-301, 11-303, 11-701 to 11-705; Mass. 
Gen. Laws ch. 93A, §§ 1(b), 2, 4, 6; N.Y. Gen. Bus. Law §§ 352, 353; Tex. Rev. Civ. Stat. Ann. 
art. 581-32(A); Wash. Rev. Code § 21.20.010. 

3 See, e.g., Me. Rev. Stat. Ann. tit. 10, §§ 1101-1110; Miss. Code Ann. §§ 75-21-1, 75-
21-7; N.Y. Gen. Bus. Law §§ 342-43; Wash. Rev. Code § 19.86.040.  

4 See, e.g., N.M. Stat. Ann. § 57-22-6.3; Me. Rev. Stat. Ann. tit. 5, §§ 194-194K; N.Y. 
Not-for-Profit Corp. Law §§ 112, 115(b), 1101.  
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evidence.5 And state Attorneys General are also often empowered to conduct civil investigations 

into potential state law violations using CIDs or other investigatory means.6 See Attorneys 

General, supra, at 234–35. CIDs are a vital means for Attorneys General to obtain the information 

necessary to “determine whether a violation has occurred and evaluate the strengths of the case, 

before taking any formal court action.” Id. at 235; see also Minuteman Research, Inc. v. 

Lefkowitz, 69 Misc. 2d 330, 330 (N.Y. Sup. Ct. 1972). When civil investigations reveal improper 

conduct, Attorneys General possess considerable discretion to pursue a variety of enforcement 

remedies through judicial or administrative proceedings, including victim restitution, civil fines, 

or injunctions to prevent further wrongdoing.7   

Using CIDs and other investigatory tools, state Attorneys General throughout the country 

have uncovered many types of fraudulent, misleading, or deceptive practices and successfully 

pursued enforcement actions against perpetrators to protect the public. Because businesses in our 

global economy often operate across state lines, these investigations and enforcement proceedings 

commonly involve entities that operate in multiple States or that are incorporated or headquartered 

in a State other than the State of the investigating Attorney General.  

For example, the Texas Attorney General issued CIDs to numerous financial firms 

headquartered outside of Texas as part of an investigation into whether NorVergence, a New 

5 See, e.g., Or. Rev. Stat. § 180.070; In re Criminal Investigation No. 1, 75 Md. App. 589, 
594–95 (1988).  

6 See, e.g., Me. Rev. Stat. Ann. tit. 5, § 211; Mass. Gen. Laws ch. 93A, § 6; N.Y. Exec. 
Law § 63(12); N.M. Stat. Ann. §§ 57-12-12, 57-22-9.1; N.Y. Gen. Bus. Law § 352(2); Tex. Bus. 
& Com. Code Ann. § 17.61; Wash. Rev. Code § 19.86.110. 

7 See, e.g., Me. Rev. Stat. Ann. tit. 5, § 209; Mass. Gen. Laws ch. 93A, § 4; N.M. Stat. 
Ann. §§ 57-12-8, 57-12-11; N.Y. Exec. Law § 63(12); N.Y. Gen. Bus. Law §§ 349(b), 353; 
Wash. Rev. Code §§ 19.86.080, 19.86.100.  
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Jersey-based telecommunications company, defrauded Texas consumers by misleading them 

about the services it had promised to provide.8 This investigation eventually led the Texas 

Attorney General to obtain a default judgment against NorVergence for violating Texas’s 

consumer protection laws, which voided NorVergence’s fraudulent contracts and provided for 

the recovery of monetary damages and penalties, including from financial companies that had 

sought to collect money from consumers based on NorVergence’s fraudulent agreements.9  

Similarly, the Michigan Attorney General subpoenaed information from Toyota Motor 

Sales USA, a California company, to investigate whether the company had misled consumers 

about vehicle safety issues from unintended acceleration.10 That investigation, along with similar 

investigations conducted by other state Attorneys General, resulted in a settlement under which 

Toyota agreed to pay $29 million plus restitution, and agreed to provide incentives to vehicle 

owners to promote compliance with vehicle recalls.11  

The increasingly interstate nature of commerce has also led state Attorneys General to 

cooperate frequently in investigating and combatting unlawful activity occurring in many States. 

Multistate collaboration can take many forms, such as staff from different Attorney General’s 

offices sharing information, forming working groups, or coordinating investigation and litigation 

strategies. See Attorneys General, supra, at 244–45. Such coordination not only allows States to 

8 See, e.g., Civil Investigative Demand to Wells Fargo Financial Inc. (Oct. 1, 2004); see 
generally Tex. Att’y Gen., Consumer Protection Major Lawsuits & Settlements: NorVergence. 

9 See Default Judgment, Texas v. NorVergence, Inc., No. 2004-65357 (Dist. Ct. Harris 
County Apr. 29, 2005). 

10 Mich. Att’y Gen., Press Release, Cox Demands Vehicle Data from Toyota (Mar. 24, 
2010). 

11 See Wash. Att’y Gen., Press Release, Multistate Settlement Puts the Brakes on Toyota 
(Feb. 14, 2013).     
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pool scarce resources and save taxpayer monies, but also facilitates coordinated negotiations and 

global settlements with wrongdoers that can more effectively protect the public.   

These joint efforts have greatly enhanced the ability of state Attorneys General to 

uncover and halt widespread practices that harm individuals and businesses across the nation. 

For example, state Attorneys General worked together to investigate and bring enforcement 

actions against several tobacco companies for engaging in fraudulent or deceptive practices that 

concealed the harmful effects of tobacco use. Those efforts culminated in a settlement among 

forty-six state Attorneys General and the tobacco companies, under which the companies agreed 

to pay billions of dollars to reimburse the States for tobacco-related healthcare costs and to 

implement major changes to their marketing practices.12  

More recently, in 2010, Attorneys General from all fifty States worked together in a 

bipartisan group to investigate nationwide mortgage-foreclosure abuses against homeowners.13 

This cooperative effort resulted in, among other things, an approximately $25 billion settlement 

among Attorneys General, federal agencies, and five mortgage-servicing companies to repay 

victims of unfair foreclosure practices and fund foreclosure-prevention programs.14 In 2015, the 

Attorneys General of every State and the District of Columbia joined together with the Federal 

Trade Commission to file an enforcement action against four nationwide sham cancer charities 

that had bilked donors of more than $75 million, leading to a settlement involving a damages 

12 See Tucker S. Player, After the Fall: The Cigarette Papers, the Global Settlement, & 
the Future of Tobacco Litigation, 49 S.C. L. Rev. 311, 339–40 (1998). 

13 See Nat’l Ass’n of Att’ys Gen., Press Release, 50 States Sign Mortgage Foreclosure 
Joint Statement (Oct. 13, 2010). 

14 See Philip A. Lehman, Executive Summary of Multistate/Federal Settlement of 
Foreclosure Misconduct Claims (2012). 
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award, liquidation of the fraudulent entities, and a ban against the companies’ president 

managing charitable assets.15 And a coalition of more than forty state Attorneys General recently 

cooperated to investigate Volkswagen’s nationwide deception of consumers about vehicle 

emission standards. Volkswagen, many States, the federal government, and private plaintiffs 

have reached partial settlements under which Volkswagen will pay more than $10 billion for 

consumer reimbursements and mitigation projects.16   

2. The state court oversight ensuring that state Attorneys 
General exercise their investigatory authority properly 
and within proscribed limits  

The same sources of state law that empower state Attorneys General to investigate and 

combat misconduct also delimit their authority to use CIDs and other investigatory tools. For 

example, many state statutes provide that an Attorney General issuing a CID must seek 

documents that are relevant to the inquiry, protect the confidentiality of subpoenaed information, 

and follow notice procedures.17 And state laws also often require that Attorneys General have 

“some basis” for requesting information, even though Attorneys General need not establish in 

advance that unlawful conduct has occurred in order to investigate.18   

15 See Md. Att’y Gen., Press Release, AG Frosh, Secretary of State Wobensmith 
Announce Dissolution of Scam Cancer Charities: Cancer Fund of America, Related Charities 
Dissolved After Bilking Donors of $75 Million (Mar. 30, 2016). 

16 See, e.g., Miss. Att’y Gen., Press Release, AG Jim Hood Announces Settlement with 
Volkswagen Over Emissions Fraud (June 28, 2016); Cal. Att’y Gen., Press Release, Attorney 
General Kamala D. Harris Announces That Volkswagen Will Pay Additional $86 Million to 
California over Emissions “Defeat Devices” (July 6, 2016).  

17 See, e.g., Me. Rev. Stat. Ann. tit. 5, § 211; Mass. Gen. Laws ch. 93A, § 6; N.M. Stat. 
Ann. § 57-12-12; Tex. Bus. & Comm. Code § 17.61; Wash. Rev. Code §§ 19.86.080, 19.86.100.    

18 See, e.g., Matter of A’Hearn v. Comm. on Unlawful Practice of the Law of the N.Y. Cty. 
Lawyers’ Ass’n, 23 N.Y.2d 916, 918 (1969); see also CUNA Mut. Ins. Soc’y v. Att’y Gen., 380 
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The courts of an Attorney General’s State have long been the authority entrusted with 

ensuring that the Attorney General complies with all legal requirements when issuing CIDs. 

State laws generally authorize a CID recipient to challenge the CID in state court; for example, 

by showing “good cause” for quashing, modifying, or imposing conditions on a CID.19 And in 

most States—including Massachusetts, Mississippi, and New York—the Attorney General 

cannot obtain penalties or sanctions from a recipient for noncompliance absent a court order.20 

CID recipients routinely use these state court processes to raise objections to a subpoena, 

and the state courts have proven amply capable of protecting such objectors’ federal and state 

rights. State courts have ably resolved objections to CIDs based on federal constitutional grounds, 

including assertions that a subpoena infringed on protected speech in violation of the First 

Amendment, constituted an unreasonable search under the Fourth Amendment, or violated the 

Commerce Clause.21 And state courts frequently and searchingly review whether a CID is 

authorized by state law, directed at relevant information, and proper in scope and burden.22  

Mass. 539, 542 n.5 (1980) (Attorney General “must not act arbitrarily” in issuing CID but “need 
only have a belief” that unlawful conduct has or is occurring).  

19 See Idaho Code § 48-611(2); Ky. Rev. Stat. Ann. § 367.240(2); Mass. Gen. Laws ch. 
93A, § 6(7); Mass. R. Civ. P. 26(c); N.M. Stat. Ann. § 57-12-12(G); Tex. Bus. & Com. Code 
Ann. §§ 15.10, 17.61; Wash. Rev. Code §§ 19.86.080, 19.86.110; see also N.Y. C.P.L.R. 2304. 

20 See, e.g., Me. Rev. Stat. Ann. tit. 5, § 221; Mass. Gen. Laws ch. 93A, § 7; Miss. Code 
Ann. § 75-24-17; N.Y. C.P.L.R. 2308; Wash. Rev. Code §§ 19.86.080, 19.86.110. 

21 See, e.g., Lubin v. Agora, Inc., 389 Md. 1, 15–27 (2005) (First Amendment); Scott v. 
Ass’n for Childbirth at Home, 88 Ill. 2d 279, 292–300 (1981) (First and Fourth Amendments); 
People ex rel. DuFauchard v. U.S. Fin. Mgmt., 169 Cal. App. 4th 1502, 1521–22 (2009) 
(Commerce Clause); Matter of Hirschorn v. Attorney-General of the State of N.Y., 93 Misc. 2d 
275, 277 (Sup. Ct. N.Y. County), aff’d, 63 A.D.2d 865 (2d Dep’t 1978) (First Amendment). 

22 See, e.g., Attorney General v. Allstate Ins. Co., 687 S.W.2d 803, 805 (Tex. App. 1985) 
(authority); Lynch v. Conley, 853 A.2d 1212, 1214–16 (R.I. 2004) (authority); Matter of Abrams 
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B. The Massachusetts Attorney General’s Investigation into Potentially 
Unfair or Deceptive Practices by Exxon 

In April 2016, the Massachusetts Attorney General issued a CID to Exxon under her state 

law authority to investigate unfair or deceptive practices in the conduct of trade or commerce in 

Massachusetts, including the offer or sale of securities. (Decl. of J. Anderson, Ex. B (“App.”), at 

23.) See Mass. Gen. Laws ch. 93A, §§ 1(b), 2(a), 6. The CID seeks documents and testimony 

relevant to determining whether Exxon violated Massachusetts’ consumer protection laws by 

misleading consumers or investors regarding the risks of climate change and their impact on 

Exxon’s business. (App. 23, 34–42.) The CID also notified Exxon of its rights under 

Massachusetts law to challenge the CID in a Massachusetts court. (App. 24.)  

Prior to this CID’s issuance, the New York Attorney General had also exercised his 

traditional state law powers to investigate whether Exxon had violated New York’s securities, 

business, and consumer fraud laws by making false or misleading statements to investors and 

consumers concerning climate change related risks and their effects on Exxon’s business. See 

N.Y. Exec. Law § 63(12), N.Y. Gen. Bus. Law § 349; id. § 352 et seq. As part of this investigation, 

the New York Attorney General issued a subpoena to Exxon requesting documents relevant to 

his inquiry. Exxon began producing documents responsive to this subpoena in January 2016, and 

continues to produce documents on a rolling basis.   

C. Exxon’s Pending Proceeding in Massachusetts State Court  

In June 2016, Exxon used the procedures available under Massachusetts law to file a state 

court petition objecting to the Massachusetts Attorney General’s CID. See Pet. of Exxon Mobil 

v. Thruway Food Mkt. & Shopping Ctr., Inc., 147 A.D.2d 143, 144–45, 147 (2d Dep’t 1989) 
(authority, factual basis, relevancy). 
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Corp., In re Civil Investigative Demand No. 2016-EPD-36, No. 16-1888F (Mass. Super. Ct., 

Suffolk County) (June 16, 2016) (“Pet.”). Exxon claims, among other things, that the CID 

infringes on its protected speech, constitutes an unreasonable search, and is overly burdensome 

in violation of the Constitution, statutes, and common law of Massachusetts. Id. ¶¶ 60–67.  

D. This Federal Lawsuit  

One day before it filed its petition in Massachusetts state court, Exxon filed this federal 

lawsuit pursuant to 42 U.S.C. § 1983 seeking a declaratory judgment and permanent injunction 

prohibiting the Massachusetts Attorney General from enforcing the CID. (See Compl. ¶ 17; id. at 

31–32.) Exxon asserts, among other things, that the CID infringes on its protected speech, 

constitutes an unreasonable search, and is overly burdensome in violation of the First, Fourth, 

and Fourteenth Amendments of the federal Constitution. (Id. ¶¶ 86–94; see also id. ¶¶ 76, 95–98 

(asserting claims under Dormant Commerce Clause).) Exxon also filed a motion for a preliminary 

injunction seeking to enjoin the Massachusetts Attorney General from enforcing the CID. (See 

Pl.’s Mot. for a Prelim. Inj. at 2.)    

 

ARGUMENT 

POINT I 

UNDER BASIC PRINCIPLES OF FEDERALISM, FEDERAL COURTS 
CANNOT AND SHOULD NOT ENTERTAIN CHALLENGES TO 
SUBPOENAS ISSUED BY STATE ATTORNEYS GENERAL    

In this suit, Exxon seeks a federal declaratory judgment and injunction prohibiting the 

potential future enforcement of a CID issued by the Massachusetts Attorney General, even 

though Exxon can seek—and indeed is seeking—review of the CID in the Massachusetts courts. 

The relief Exxon seeks from this Court thus would interfere with a State’s established and 
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ongoing process for adjudicating objections to a CID issued by that State’s Attorney General 

under that State’s laws. Fundamental principles of comity and state sovereignty require the 

federal courts to avoid such interference.  

Core values of federalism give rise to multiple, overlapping reasons why this Court 

should deny Exxon’s extraordinary requests and dismiss its complaint. Doctrines of ripeness, 

abstention, and personal jurisdiction—and the considerations of comity triggered when a federal 

court is asked to enjoin a state Attorney General’s investigation—work in tandem to safeguard 

the authority that a State’s courts possess to oversee state law CIDs issued by that State’s Attorney 

General.23 And the federal courts retain broad discretion under the Declaratory Judgment Act to 

refrain from entertaining a federal lawsuit that would improperly invade a State’s sovereign 

interests. Together, these legal and equitable principles ensure that federal courts do not intrude 

needlessly on States’ compelling interests in investigating fraudulent or misleading practices that 

harm the consumers and investors of their State.     

A. The Ripeness Doctrine Bars Federal Suits Challenging a State 
Attorney General’s CID When a Comprehensive Process Exists for 
State Court Review of the CID.  

It is well settled that a preenforcement federal court challenge to a CID is unripe where 

the recipient has an adequate legal forum for review of the subpoena before any sanctions can be 

imposed for noncompliance. Reisman v. Caplin, 375 U.S. 440, 445–49 (1964); Google, Inc. v. 

Hood, 822 F.3d 212, 224–26 (5th Cir. 2016). Under such circumstances, the CID recipient suffers 

23 See Charles Alan Wright, Arthur R. Miller, & Edward H. Cooper, 13B Federal 
Practice & Procedure - Jurisdiction § 3532.1, at 402–08 (3d ed. 2008) (explaining interrelatedness 
of ripeness and abstention); see also Stroman Realty, Inc. v. Wercinski, 513 F.3d 476, 488–89 
(5th Cir. 2008) (explaining federalism concerns underlying personal jurisdiction). 
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“no undue hardship in being remitted” to the comprehensive legal remedy that is already 

available to him. Atl. Richfield Co. v. Fed. Trade Comm’n, 546 F.2d 646, 649 (5th Cir. 1977); 

see In re Ramirez, 905 F.2d 97, 98–99 (5th Cir. 1990).  

This is true irrespective of whether the CID was issued under federal or state law. For a 

state-issued CID, the recipient does not suffer harm sufficient to create a ripe federal controversy 

where he has a full and fair opportunity to assert in state court the “same challenges raised in the 

federal suit” prior to facing “consequence[s] for resisting the subpoena.” Google, 822 F.3d at 

226; see O’Keefe v. Chisholm, 769 F.3d 936, 939–40 (7th Cir. 2014) (reversing injunction 

against Wisconsin investigation supervised by Wisconsin courts because objectors obtained 

“effective relief” from state courts). Moreover, where a CID has been issued under state law by a 

state Attorney General exercising traditional state law investigatory powers, the availability of a 

comprehensive state court process for contesting the CID counsels especially strongly against 

federal court review of unripe challenges to the CID. As the Fifth Circuit has observed, comity 

and federalism concerns render the federal courts even “less willing to intervene” in anticipatory 

disputes about state-issued rather than federally-issued CIDs. Google, 822 F.3d at 226.  

These principles require dismissal of Exxon’s federal lawsuit. See Google, 822 F.3d at 

225. Like many States—including Texas—Massachusetts has a specific statutory process for a 

CID recipient to petition the state courts to quash or modify a CID issued by its Attorney General 

under its consumer protection laws. See, e.g., Mass. Gen. Laws ch. 93A, § 6(7); Tex. Bus. & 

Com. Code Ann. § 17.61. See also supra at 8. And the recipient of a CID by the Massachusetts 

Attorney General can utilize that state law review process prior to receiving sanctions for any 

refusal to comply. See Mass. Gen. Laws ch. 93A, §§ 6(7), 7 (recipient must comply with CID 

unless “otherwise provided by” Massachusetts court). See supra at 8. In addition, as in many 
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States, the Massachusetts Attorney General needs a court order to effect statutory sanctions for 

noncompliance with a CID. Mass. Gen. Laws ch. 93A, § 7; see Google, 822 F.3d at 224–26.  

Exxon thus has a full and fair opportunity to raise all of its federal and state law claims 

through Massachusetts’s available state court processes, including its claims under the Dormant 

Commerce Clause and the First, Fourth, and Fourteenth Amendments.24 Indeed, Exxon has 

already invoked Massachusetts’s procedures for challenging a CID by filing a petition in 

Massachusetts state court objecting to the CID. And the Massachusetts state court is currently 

considering that petition. See supra at 9–10. Accordingly, Exxon’s federal lawsuit is unripe 

because Massachusetts has provided an “adequate remedy at law” for challenging a CID, and 

Exxon has not availed itself of that remedy. See Google, 822 F.3d at 225. 

Exxon is mistaken in contending (Compl. ¶ 67) that this controversy is somehow 

rendered ripe by Massachusetts’s requirement that a CID recipient either file a timely state court 

petition or risk waiving its objections in a future proceeding brought by the Attorney General to 

enforce a CID. See Attorney General v. Bodimetric Profiles, 404 Mass. 152, 155 (1989). The 

mere existence of state procedural rules for raising objections to a CID does not impose any 

injury on a CID recipient that could create a ripe federal controversy so long as those rules 

“work[] no injustice and suffer[] no constitutional invalidity.” See Reisman, 375 U.S. at 450. 

And here, there is no evidence to suggest that Massachusetts’ system raises any such concerns, 

particularly where state law allows “prompt review of” a CID for the specific purpose of 

protecting “against invasion of the rights of the person to whom the demand is addressed,” 

24 See, e.g., In re Yankee Milk, Inc., 372 Mass. 353, 356–63 (1977) (reviewing scope of 
CID issued by Massachusetts Attorney General to company operating in many States); see also 
Atl. Richfield, 546 F.2d at 649. 

                                                                                         
 Case 4:16-cv-00469-K   Document 47   Filed 08/08/16    Page 23 of 37   PageID 1424

N.Y. App. 261

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 275 of 606   PageID 4813



Bodimetric, 404 Mass. at 154. That the recipient of a state Attorney General’s CID must follow 

normal state procedures for adjudicating its objections in no way justifies the recipient’s skipping 

over an established state law CID-review process to instead obtain a preenforcement injunction 

from a federal court.25  

This analysis is not altered by Exxon’s failure to assert its federal claims in its 

Massachusetts petition, which raises nearly indistinguishable claims “under the Massachusetts 

Constitution, Massachusetts statutes, and Massachusetts common law.” (Compare Pet. ¶¶ 60–67; 

with Compl. ¶¶ 86–94.) Absent compelling evidence to the contrary, federal courts must “assume 

that state procedures will afford an adequate remedy” for reviewing federal claims. Pennzoil Co. 

v. Texaco Inc., 481 U.S. 1, 14 (1987). Respect for state sovereignty and state processes “precludes 

any presumption that the state courts will not safeguard federal constitutional rights.” Middlesex 

Cty. Ethics Comm. v. Garden State Bar Ass’n, 457 U.S. 423, 431 (1982). And if the CID recipient 

is ultimately dissatisfied with the state courts’ resolution of his federal claims, he can seek 

review in the United States Supreme Court. 

Artful pleading cannot so easily undermine this basic respect for the States’ court 

systems. Recipients cannot manufacture federal subject matter jurisdiction through the simple 

expedient of refusing to participate fully in a State’s available and comprehensive state court 

25 There is nothing novel about a State having procedural rules for preserving objections 
to state-issued CIDs. Idaho law, for example, also provides that a recipient of a CID issued by 
the Idaho Attorney General will waive challenges to the CID if it fails to raise them through 
Idaho’s specified statutory procedure. Idaho ex rel. Lance v. Hobby Horse Ranch Tractor & 
Equip. Co., 129 Idaho 565, 567–68 (1996); see also Missouri ex rel. Ashcroft v. Goldberg, 608 
S.W.2d 385, 387–88 (Mo. 1980) (recipient of CID from Missouri Attorney General waived 
objection by failing to seek “to modify or set aside the demand” (quotation marks omitted)). And 
in other States, such as New York, failure to raise a timely objection to a CID can also waive the 
recipient’s ability to seek to quash the subpoena in a later proceeding. See Matter of Cuomo v. 
Dreamland Amusements Inc., 2009 N.Y. Slip Op. 50062, at *5 (Sup. Ct. N.Y. County 2009).  
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remedy for challenging a CID. See Google, 822 F.3d at 226 (dismissing complaint where “same 

challenges raised in the federal suit could be litigated in state court (emphasis added)); cf. Juidice 

v. Vail, 430 U.S. 327, 335 (1977) (abstention appropriate where litigants had “opportunity to 

fairly pursue their constitutional claims in” state proceeding). Otherwise, CID litigants could 

side-step the ripeness doctrine, burdening the federal courts with anticipatory challenges to CIDs 

issued by state Attorneys General or other state officials and agencies. Nearly any recipient of a 

state-issued subpoena could claim that the CID violates the First, Fourth, or Fourteenth 

Amendments or the Dormant Commerce Clause. (See Compl. ¶¶ 86–94.) See, e.g., Google, 822 

F.3d at 219. And if merely asserting these federal claims could automatically preempt state court 

review, the state courts’ traditional supervisory authority over state-issued subpoenas would be 

severely impinged. The race to the federal courthouse would also undermine the States’ 

compelling interest in protecting their citizens from fraudulent or deceptive practices, by forcing 

state Attorneys General to defend themselves against federal lawsuits filed all across the country. 

The federal courts should not facilitate such friction between the state and federal governments 

when recipients of state law CIDs have an adequate state court remedy available. 

Exxon asserts (Compl. ¶¶ 17–18) that this Court should entertain its objections to the CID 

because Exxon is headquartered in Texas and stores documents there. But state Attorneys General 

routinely investigate companies that are based in another State or that operate and keep 

documents in many different States. See supra at 4–7. Under Exxon’s theory, every CID 

recipient in any of those investigations could challenge the subpoena in the federal courts of the 

State where the company is headquartered, incorporated, or happens to store the requested 

information. For example, a Manhattan-based mortgage-servicing firm that receives a CID from 

the Texas Attorney General investigating fraudulent or deceptive mortgage practices could haul 
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the Texas Attorney General into the U.S. District Court for the Southern District of New York, 

rather than the Texas courts, to defend the investigation. And if the CID required the firm to 

“collect and review a substantial number of records stored” in Connecticut (see Compl. ¶ 18), the 

firm could elect to sue the Texas Attorney General in the federal courts of Connecticut instead. 

The widespread and disruptive consequences of such tactics explains why courts have already 

rejected the theories Exxon expounds here. See Google, 822 F.3d at 225–26. 

B. Related Considerations of Abstention and Personal Jurisdiction Also 
Warrant Dismissal of Such a Lawsuit.  

1. Abstention is triggered by a pending state proceeding to review a 
CID issued by a state Attorney General, such as Exxon’s ongoing 
Massachusetts proceeding.  

Like the ripeness doctrine, the doctrine of Younger abstention instructs federal courts to 

avoid unnecessary intervention in state proceedings where that would “unduly interfere” with the 

judicial systems and paramount sovereign interests of the States. Younger v. Harris, 401 U.S. 37, 

44 (1971); see Middlesex, 457 U.S. at 431. The Fifth Circuit has concluded that the principal 

difference between ripeness and abstention is a matter of timing: whereas a federal challenge to a 

CID is unripe when the recipient has the opportunity to raise objections in state court irrespective 

of whether any state court proceeding has begun, Younger abstention will apply only when a 

state court proceeding for reviewing the CID is underway. See Google, 822 F.3d at 223–26. Both 

doctrines work together to channel challenges to state court processes into the state courts.   

In this case, a proceeding in Massachusetts state court to review Exxon’s objections to 

the CID is already pending. Such an ongoing state action to determine the propriety and ultimate 

enforceability of a state Attorney General’s CID falls squarely within the type of pending state 

court proceedings that are entitled to Younger abstention, in that such an action implicates the 
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state courts’ unique and traditional judicial functions. See Sprint Commc’ns, Inc. v. Jacobs, 134 

S. Ct. 584, 591 (2013). Reviewing and enforcing state law CIDs issued by a State’s Attorney 

General has long been “the traditional and primary responsibility of” state courts. Middlesex, 457 

U.S. at 438 (Brennan, J., concurring). See supra at 7–8. And a State’s sovereign interests in 

preserving the paramount role of its courts in overseeing state investigations is particularly acute 

where the State has crafted a specific judicial process to address objections to a CID efficiently 

and fairly—as Massachusetts has done here.26 A federal court ruling shutting down this critical 

state judicial function would improperly intrude on “the rights of a state to enforce its own laws 

in its own courts.” See Craig v. Barney, 678 F.2d 1200, 1201 (4th Cir. 1982). 

The States’ comprehensive processes for reviewing state-issued CIDs also satisfy the two 

additional factors required for Younger abstention: a state proceeding that (i) vindicates strong 

state interests and (ii) provides litigants with an opportunity to object. See Earle, 388 F.3d at 519. 

States have a compelling interest in enforcing their consumer and investor protection laws 

through state Attorney General investigations and enforcement proceedings. And state court 

processes such as those in Massachusetts afford CID recipients with “an adequate opportunity to 

raise constitutional challenges.”27 Earle, 388 F.3d at 521. See supra at 8, 12–16. 

26 See, e.g., Bodimetric, 404 Mass. at 154; see also Juidice, 430 U.S. at 336 (contempt 
proceedings warrant abstention because they are “core” piece “of a State’s judicial system”); 
Tex. Ass’n of Bus. v. Earle, 388 F.3d 515, 520 (5th Cir. 2004) (abstention applies to a State’s 
grand jury proceedings where grand jury acts as arm of a state court in issuing subpoenas). 

27 Abstention is also warranted under Colo. River Water Conservation Dist. v. United 
States, 424 U.S. 800 (1976), which permits federal courts to abstain from adjudicating matters 
pending in a parallel state-court proceeding after considering such factors as the avoidance of 
piecemeal litigation, the inconvenience of the federal forum, and the adequacy of the state 
proceedings. Id. at 818–19. Here, abstention would avoid the piecemeal litigation that will 
otherwise result from parallel lawsuits proceeding in the Massachusetts and federal courts to 
address the same CID. Indeed, because sovereign immunity bars this Court from determining 
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2. Federal courts lack personal jurisdiction over the Attorney 
General of another State whose only action consists of 
exercising her traditional state law investigatory authority.   

Our Federalism requires respect not only for the role of States in relation to the federal 

government but also for the coequal status of each State in relation to each of its sister States. See 

World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 293–94 (1980). This principle of 

“interstate federalism” divests a federal court located in one State of personal jurisdiction over a 

different State’s Attorney General conducting an investigation pursuant to her own State’s laws. 

See Stroman Realty, Inc. v. Wecinski, 513 F.3d 476, 484–89 (5th Cir. 2008). Under those 

circumstances, the Due Process Clause of the Fourteenth Amendment prohibits the exercise of 

personal jurisdiction because (1) the state Attorney General does not have the requisite “minimum 

contacts” with the federal court’s home State, and (2) exerting personal jurisdiction would 

“‘offend traditional notions of fair play and substantial justice.’” Id. at 484 (quoting Int’l Shoe 

Co. v. Washington, 326 U.S. 310, 316 (1945)). 

As the Fifth Circuit held in Stroman, a state Attorney General does not create the 

requisite “minimum contacts” with Texas simply by asserting her own regulatory authority over 

a Texas-based entity based on that entity’s potential misconduct within the Attorney General’s 

State. Id. at 484–86; accord United States v. Ferrara, 54 F.3d 825, 830–31 (D.C. Cir. 1995). A 

state Attorney General that exercises her traditional state law power to issue a CID does not avail 

herself of “the privilege of conducting activities” in the State where the CID recipient happens to 

whether the Massachusetts Attorney General has complied with Massachusetts law, see McKinley 
v. Abbot, 643 F.3d 403, 406 (5th Cir. 2011), Exxon’s state law challenges to the CID must 
proceed in Massachusetts court. The Massachusetts court, which obtained jurisdiction one day 
after Exxon filed its federal lawsuit, is also the more convenient forum to adjudicate a CID 
issued by the Massachusetts Attorney General to investigate violations of Massachusetts law. 
And that state forum will adequately protect Exxon’s rights. See supra at 8, 12–14.    
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be located. Stroman, 513 F.3d at 484 (quotation marks omitted). Rather, the Attorney General 

has fulfilled her state law duty to “uphold and enforce the laws of” her own State. Id. at 486. 

Holding otherwise would put state Attorneys General in the untenable position of having to 

predict which of many federal courts located in different States might assert personal jurisdiction 

depending on where a CID recipient operates or stores subpoenaed information. See World-Wide 

Volkswagen, 444 U.S. at 297 (due process requires that defendant can “reasonably anticipate 

being haled into court”).  

Moreover, the policy considerations that dictate whether an exercise of jurisdiction would 

be reasonable and fair preclude a Texas federal court from exerting personal jurisdiction over a 

different State’s Attorney General based merely on her issuing a CID to a Texas-based company. 

See generally id. at 292–93. In assessing the reasonableness of jurisdiction, the “most significant” 

consideration is preserving the dignity of each State’s sovereign interests. Stroman, 513 F.3d at 

488. But allowing a federal court to exercise “personal jurisdiction over a nonresident state 

official” conducting a state law investigation would diminish each State’s independence by 

creating “an avenue for challenging the validity of one state’s laws in courts located in another 

state.” Id. The “principles of interstate federalism embodied in the Constitution” counsel strongly 

against such a result. Id. (quotation marks omitted).         

Reasonableness considerations also weigh against the exercise of personal jurisdiction 

over a nonresident Attorney General. First, exercising jurisdiction would burden not only the 

Attorney General, who would be required to litigate in a faraway forum, but also the public 

interest of the Attorney General’s State. The State’s strong interest in combatting misconduct 

efficiently and effectively would be diminished because its Attorney General would “have to 

defend her attempt to enforce” her State’s laws “in courts throughout the nation”—hampering 
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investigations before they truly begin. Id. at 487. And the Attorney General’s State would lose 

“the benefit of having” its own state law investigations examined by its own courts, which have a 

“special expertise” in interpreting that State’s laws. Id. Second, unlike the investigating Attorney 

General’s State, the forum State of the federal court has “little interest in adjudicating disputes” 

over the validity of a CID issued under a different State’s consumer and investor protection laws. 

Id. Finally, judicial efficiency further counsels against the exercise of personal jurisdiction to 

avoid the “multiplicity of inconsistent verdicts” that would result from having different federal 

courts situated in different States adjudicate similar disputes over CIDs—a significant risk for 

state investigations into complex financial frauds that often involve CIDs issued to many 

companies operating in many States. See id. at 488.        

C. The Discretion Conferred on Federal Courts by the Declaratory 
Judgment Act Is an Additional Reason for Declining to Interfere with 
a Pending State Court Proceeding Reviewing a State-Issued Subpoena.    

Even if this Court were to determine that ripeness or other doctrines do not mandate 

dismissal of Exxon’s federal complaint, it should still exercise its broad discretion to decline to 

hear this case. The Declaratory Judgment Act confers on federal courts “unique and substantial 

discretion in deciding whether to declare the rights of litigants.” Wilton v. Seven Falls Co., 515 

U.S. 277, 286 (1995). Courts consider multiple, nonexclusive factors in evaluating whether to 

entertain a declaratory judgment action, including: (i) federalism principles that inform the 

“proper allocation of decision-making between state and federal courts”; (ii) considerations of 

fairness, such as whether the federal lawsuit is being used for improper forum shopping; and (iii) 

issues of efficiency and judicial economy. See Sherwin-Williams Co. v. Holmes Cty., 343 F.3d 

383, 390–92 (5th Cir. 2003). These factors, and basic “considerations of practicality and wise 

judicial administration,” Wilton, 515 U.S. at 288, call for dismissal of a declaratory judgment 
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action where, as here, a pending state court proceeding will properly adjudicate all federal and 

state law issues concerning a state Attorney General’s CID issued pursuant to state law.   

When an established and adequate state court process for reviewing a state Attorney 

General’s CID is underway, “federalism and comity concerns” weigh strongly against a federal 

court entertaining a declaratory judgment action involving the same issues that are raised in the 

state litigation. See Sherwin-Williams, 343 F.3d at 392. Issues of state law—such as whether a 

state statute authorizes the investigation—often predominate in CID challenges. Indeed, here, 

Exxon raises a host of issues based on Massachusetts law. (See Compl. ¶¶ 10, 56–62, 72.) Under 

these circumstances, a federal declaratory judgment action “serve[s] no useful purpose” and only 

creates “needless conflict” with the state courts. See Employers’ Liab. Assurance Corp. v. 

Mitchell, 211 F.2d 441, 443 (5th Cir. 1954).  

Fairness-related factors also counsel for dismissal of declaratory judgment actions like 

the action Exxon brings here. Allowing the recipient of a state-issued CID to circumvent the state 

court system designated to review the CID would permit unfair and abusive forum shopping that 

denigrates the rightful role of the States. A CID recipient could use the federal courts to attempt 

to select the state law applicable to its challenge by invoking the law of the State in which the 

federal court sits rather than the law of the State governing the Attorney General’s subpoena 

powers—as Exxon seeks to do here (see Compl. ¶¶ 81, 87, 93). See Mission Ins. Co. v. Puritan 

Fashions Corp., 706 F.2d 599 at 602 n.3 (5th Cir. 1983) (upholding dismissal of declaratory 

judgment action where choice of forum could affect burden of proof or applicable law). And an 

objector could further seek to game choice-of-law rules by selecting among federal courts sitting 

in different States, such as the State in which the CID recipient is headquartered, incorporated, or 

stores documents. See supra at 15–16. Such procedural fencing would improperly strip 
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Attorneys General of their traditional state law authority and permit the CID recipient “to gain 

precedence in time and forum by its conduct.” See Sherwin-Williams, 343 F.3d at 397 (quotation 

marks omitted).  

Efficiency and judicial economy further warrant dismissal of a federal challenge to a state 

Attorney General’s CID. Proceeding in federal court would create wasteful, duplicative litigation 

when the designated state court experienced in adjudicating the CID is already reviewing the 

recipient’s objections. See id. at 391. Such unnecessary federal proceedings would also risk 

inconsistent judgments on issues of state law that necessarily govern a state-issued CID. See id. 

And hauling a state Attorney General into a federal court located in a different State would be 

inconvenient and impede on the State’s compelling interest in having a localized controversy 

involving the Attorney General’s state law authority resolved by the state courts. See id. at 392; 

cf. Piper Aircraft Co. v. Reyno, 454 U.S. 235, 260 (1981).  

 

POINT II 

THE PUBLIC INTEREST AND BALANCE OF THE EQUITIES 
SUPPORT DENIAL OF A PRELIMINARY INJUNCTION 

To obtain the extraordinary remedy of a preliminary injunction, Exxon must demonstrate 

not only that it is likely to succeed on the merits, but also that it will “suffer irreparable harm in 

the absence of preliminary relief, that the balance of equities tips in [its] favor, and that an 

injunction is in the public interest.” Winter v. NRDC, Inc., 555 U.S. 7, 20 (2008); see Canal 

Auth. of the State of Fla. v. Callaway, 489 F.2d 567, 573 (5th Cir. 1974) (“[A] preliminary 

injunction is an extraordinary and drastic remedy which should not be granted unless the movant 

clearly carries the burden of persuasion.”). Exxon cannot meet this high bar for two reasons. First, 

the public interest and balance of the equities strongly favor States’ compelling interests in 
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protecting their citizens from harmful practices and ensuring that their state courts maintain 

authority to review state-issued CIDs. Second, CID objectors do not suffer irreparable harm from 

being remitted to an available and adequate state court remedy.  

A. The Public Interest and Balance of the Equities Weigh Heavily Against 
a Preliminary Injunction.  

The public interest in all States would suffer significant injury if CID recipients could 

obtain a federal injunction to thwart a state Attorney General’s investigation into potential 

misconduct. State Attorneys General are responsible under state law for serving the public 

interest by investigating and combatting false, misleading, and deceptive practices that harm 

state consumers and investors. See supra at 2–5. The Massachusetts Attorney General seeks to 

fulfill this fundamental state law responsibility by gathering the information necessary to discern 

whether a company’s practices have defrauded or misled Massachusetts citizens. Her CID is not 

materially different from countless subpoenas that Attorneys General have issued to businesses 

headquartered or operating in other States. See supra at 4–5. And contrary to Exxon’s suggestion 

(see Compl. ¶¶ 19–35), there is nothing alarming about the Massachusetts Attorney General 

working with other state Attorneys General—a common cooperative practice that has long aided 

Attorneys General in combatting widespread wrongdoing. See supra at 5–7.   

A preliminary injunction barring the Massachusetts Attorney General from even asking 

the Massachusetts courts to enforce the CID would thus hurt the public not only in Massachusetts 

but also in States across the country. Such an injunction would undermine the fundamental 

authority of state Attorneys General to investigate and prevent consumer and investor harms in 

their States. Without the ability to obtain the basic facts necessary to determine whether a 

business has violated state laws, state Attorneys General would be hamstrung in uncovering 

violations of state law and bringing enforcement actions to aid victims and remediate unlawful 

                                                                                         
 Case 4:16-cv-00469-K   Document 47   Filed 08/08/16    Page 33 of 37   PageID 1434

N.Y. App. 271

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 285 of 606   PageID 4823



practices. Stymying investigations at their earliest stages, before Attorneys General can determine 

whether any misconduct has occurred, defeats the public interest that the States’ consumer and 

investor protection laws are designed to protect.  

On the other side of the balance, denying a preliminary injunction would not injure CID 

recipients or the public. Denying the preliminary relief that Exxon seeks here would simply remit 

the CID recipient to the existing and adequate state law remedy for challenging subpoenas—a 

result that does not cause any “undue hardship.” Atl. Richfield, 546 F.2d at 649; see Reisman, 

375 U.S. at 445–49. That state law process fully protects the interests of CID recipients and the 

public in ensuring that state Attorneys General exercise their subpoena powers properly and 

within constitutional and statutory limits. And allowing the state courts to review state-issued 

CIDs further promotes public goals by preserving federalism values.  

B. Exxon Will Not Suffer Any Irreparable Injury from Litigating Its 
Objections to the CID in the Massachusetts Courts. 

Exxon has also failed to establish that it will suffer any irreparable harm if a preliminary 

injunction is denied. A CID recipient such as Exxon does not experience irreparable injury from 

having to challenge the CID through an established and comprehensive state court process rather 

than a preemptive federal lawsuit. To show irreparable harm warranting a preliminary injunction, 

a CID recipient must demonstrate “harm for which there is no adequate remedy at law.” Daniels 

Health Scis., L.L.C. v. Vascular Health Scis., L.L.C., 710 F.3d 579, 585 (5th Cir. 2013). But the 

availability of an “adequate remedy at law” in state court to challenge a state Attorney General’s 

CID, see Google, 822 F.3d at 225, necessarily supplies the type of adequate legal remedy that 

renders a preliminary injunction unnecessary and inappropriate.  

Accordingly, contrary to Exxon’s assertion (Compl. ¶¶ 78–80), the mere existence of a 

CID does not cause irreparable injury. If there is anything to Exxon’s arguments about the First, 

                                                                                         
 Case 4:16-cv-00469-K   Document 47   Filed 08/08/16    Page 34 of 37   PageID 1435

N.Y. App. 272

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 286 of 606   PageID 4824



Fourth, and Fourteenth Amendments or the Dormant Commerce Clause, it can raise its 

objections to the Massachusetts courts. And Exxon does not face immediate sanctions for 

noncompliance while its state court challenge is pending, and would not suffer penalties in any 

event unless the Massachusetts Attorney General petitions the state court for such relief. See 

supra at 8, 12–13. Any possible harm from the Attorney General’s future enforcement of the 

CID is thus fully reparable in state court. And if the Massachusetts courts were to reject Exxon’s 

federal challenges, Exxon can seek review in the Supreme Court. Invoking the First Amendment 

and other provisions of the federal Constitution does not change the fact that Exxon already has a 

full and adequate legal remedy available to it to challenge the CID.  

 
CONCLUSION 

For the foregoing reasons, this Court should dismiss Exxon’s complaint and deny 

Exxon’s motion for a preliminary injunction.  
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PRELIMINARY INJUNCTION HEARING - SEPTEMBER 19, 2016

PP R O C E E D I N G S

THE COURT: Okay. Case of Exxon Mobil Corp. versus

Maura Tracy Healey and a bunch of others, Cause Number

4:16-CV-00469-K, set today for hearing on this motion for

preliminary injunction.

And before I begin, let me know. If y'all have

already settled this, let me know and I'll stop right now. No?

Y'all didn't settle this? I'm just shocked. I would have

thought for sure. I'm kidding. I'm kidding. I'm just trying

to keep y'all from being so serious.

I know it's an important case, but as far as I know

there is no dead bodies in this case, correct? There's not --

it's not a murder case. There's no -- death penalty is not --

so y'all kind of calm it down a little bit.

All right. So here we go.

Mr. -- who's going to argue for ExxonMobil? Y'all

have 300 lawyers on your side.

Ms. Cortell, are you going to do it?

MS. CORTELL: I am not, Your Honor. I'm sort of the

introducer.

THE COURT: Introducer.

MS. CORTELL: Introducer, yes, sir.

THE COURT: Well, good.

MS. CORTELL: Your local introducer.
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THE COURT: Well, good, good.

Okay. Well, tell me who these folks are.

MS. CORTELL: Presenting for ExxonMobil today will be

Justin Anderson at the far end of the table.

MR. ANDERSON: Good morning, Judge.

THE COURT: Gosh, are you out of law school? You

look so young.

MS. CORTELL: Your Honor, he's a little older than he

looks.

THE COURT: Is he? You've got to admit he looks

pretty young.

MS. CORTELL: He does.

THE COURT: I mean, really.

MS. CORTELL: And they're looking younger every day.

In fact, younger next to him is Sam Rudman.

THE COURT: Okay.

MS. CORTELL: And then our senior lawyer from Paul

Weiss is Ted Wells.

THE COURT: Hi, Mr. Wells. How are you?

MR. WELLS: Would somebody say I look younger?

THE COURT: I wasn't going to say that about you,

Mr. Wells. Okay.

MS. CORTELL: And from Cantey Hanger, local counsel

with me, is Ralph Duggins.

THE COURT: Okay. Hi, Mr. Duggins.
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MR. DUGGINS: Good morning, Your Honor.

MS. CORTELL: And then on behalf of ExxonMobil we

have vice president and general counsel, Jack Balagia.

MR. BALAGIA: Good morning, Your Honor.

THE COURT: The only person with any white hair on

your side.

MS. CORTELL: Your Honor, I won't disclose my true --

THE COURT: Well, okay. I won't tell. Well, good.

Okay. And y'all are going to take 45 minutes; is

that right? And you're going to offer whatever you've got to

offer. And I understand that's what both side are going to do.

We're not calling any witnesses. Is that right?

MR. ANDERSON: That's right, Judge. We had an

agreement to just use the materials that are already in the

record.

THE COURT: I want to tell you I appreciate y'all

doing that and y'all working together on that.

MR. ANDERSON: Of course, Judge.

THE COURT: Okay. On the other side is there an

introducer, or do I need to go through it?

MR. CAWLEY: Good morning, Your Honor. Douglas

Cawley from McKool Smith, and I am the introducer. I am out of

law school, but I do have white hair.

THE COURT: Yes, you do. And my hair was as long as

yours until I got a haircut yesterday.
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MR. CAWLEY: Ah-oh. All right.

THE COURT: All right.

MR. CAWLEY: Thank you, Your Honor.

THE COURT: Tell me about all these --

MR. CAWLEY: Also presenting for Attorney General

Healey will be Rich Johnston.

MR. JOHNSTON: Good morning, Your Honor.

MR. CAWLEY: He is chief legal counsel to the

Attorney General of Massachusetts.

THE COURT: Well, good. Good to have you.

MR. JOHNSTON: Thank you very much.

THE COURT: You have one of those really strong "park

the car" and Boston kind of accents or --

MR. JOHNSTON: No, I wasn't born there, so I'm not as

strong as my neighbors --

THE COURT: Okay. But --

MR. JOHNSTON: -- in terms of accent.

THE COURT: If I need an interpreter, I'll tell you

as you get to talking, okay?

MR. JOHNSTON: Okay. Thanks.

THE COURT: All right. Good.

MR. CAWLEY: We also have with us Melissa Hoffer.

MS. HOFFER: Good morning, Your Honor.

MR. CAWLEY: She is chief of the Energy and

Environmental Bureau of the Attorney General's Office.
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THE COURT: Also in Massachusetts, correct?

MS. HOFFER: Yes, Your Honor.

THE COURT: Okay. Great.

MR. CAWLEY: And beside her, Mr. Peter Mulcahy.

MR. MULCAHY: Good morning.

THE COURT: Good morning.

MR. CAWLEY: Mr. Mulcahy is an Assistant Attorney

General in the Environmental Protection Division of the

Attorney General's Office.

THE COURT: Okay.

MR. CAWLEY: And then Richard Kamprath --

MR. KAMPRATH: Good morning, Judge.

MR. CAWLEY: -- who's with McKool Smith in Dallas.

THE COURT: Okay.

MR. CAWLEY: We're ready to proceed, Your Honor.

THE COURT: All right. Well, it's good to have

y'all. And I appreciate it. And I've got all your documents

and I've read everything, except there were some things filed

late that I'm sorry I haven't, but I'll get to those as soon as

I can.

And I've got the Defendant's PowerPoint of what

you're going to present today.

And I'm glad to take y'all's, too, at some point if

you've got some sort of PowerPoint of what you're doing later

on. You can file it. You don't have to file it right now, but

N.Y. App. 278
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you can, okay?

MR. ANDERSON: And, Judge, we're happy to hand up now

a copy.

THE COURT: Okay. That would be great.

MR. ANDERSON: And, of course, to opposing counsel

also.

THE COURT: Great.

MR. ANDERSON: We also prepared for the Court a

binder that has all of the exhibits that we intend to use

during today's hearing, and it's cited in this presentation.

So it might be a little bit easier to flip through a binder

than to go through the appendices that were filed.

THE COURT: Okay. That's great.

Okay. And I'm assuming we've got some really sharp

computer people that are going to make all of this work

correctly today. I see a gentleman back there in front of a

computer, so I'm assuming you're the man? He's the man. Okay.

All right.

Okay. Where did you go to law school?

MR. MULCAHY: Harvard.

THE COURT: Do they teach this computer stuff there?

MR. MULCAHY: Not well.

THE COURT: Okay. All right. We're going to find

out.

All right. Who's doing it on y'all's side? Who's
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doing the computer side?

MR. ANDERSON: I have a clicker here, Your Honor, but

we have redundancy.

THE COURT: Okay. All right.

All right. So here we go. I'm ready.

MR. ANDERSON: Thank you, Judge. May I approach?

THE COURT: Sure.

MR. ANDERSON: And, Your Honor, we also prepared two

poster boards. With the Court's permission I'd like to use

them during the presentation.

THE COURT: Look, there's no jury here. Y'all can

do -- you can even walk around.

Now, if this were normal, I would make you wear white

wigs and stay at the podium and use English that was used a

hundred years ago, but not today.

MR. ANDERSON: Thank you. Thank you in particular

for the white wigs.

THE COURT: Yeah. That's right.

MR. ANDERSON: It would be hot in here.

THE COURT: It would be good.

(Pause)

THE COURT: And I know it kind of seems like we have

low lights in here, but that's so we can really get good --

it's not so that we'll look like a lounge or something. It's

just so we can really see this up here.
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So if you need to turn it up a little bit, we can

turn it up a little bit, Ronnie.

Go ahead.

MR. ANDERSON: Judge, are you able to see the poster

boards from where you're sitting?

THE COURT: I can see this one. I can't see that

one.

Okay. And y'all can get up and walk around if you

can't see it. That's fine.

Okay. All right.

MR. ANDERSON: May I proceed?

THE COURT: Sure.

MR. ANDERSON: Judge, a preliminary injunction is an

extraordinary remedy, and this is an extraordinary case. It's

extraordinary because the Massachusetts Attorney General

announced a plan to shape public opinion on climate change by

holding her perceived political opponents to account for

disagreeing with her.

She memorialized her plan with her collaborators in a

common interest agreement that has its express purpose

regulating speech. It listed among its objectives ensuring the

accurate dissemination of information about climate change,

accurate information according to the Attorney General.

And she issued a civil investigative demand that was

focused on speech that she disagrees with and that targeted
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entities who she perceives to be her political opponents.

So, Your Honor, this case is extraordinary because

the evidence of viewpoint bias is so clear even before

discovery is started.

And it's also extraordinary because of the widespread

criticism that this investigation has drawn, including in the

amicus brief that was filed by 11 state attorneys general

before this Court last week. Those state AG's would be in a

position to know the difference between a legitimate use of law

enforcement power and a pretextual abusive one to regulate

speech.

Your Honor, that's why we're here today. We're here

today to ask this Court to prevent this pretextual use of law

enforcement power to constrain and restrict the public debate

on climate change.

THE COURT: Why did y'all get singled out? There's a

lot of energy companies.

MR. ANDERSON: Well, Your Honor, as part of the

evidence in the record --

THE COURT: I'm asking that because obviously I'm

going to ask them that. And I just want you to tell me why you

think you got singled out.

I mean, could they have gone against Shell, who is

based in another part of the world, or gone against some

wildcatters here in Texas, or people in California? Oh, no,
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there's no drilling out there, so it wouldn't be in California.

So why y'all?

MR. ANDERSON: Your Honor, it's a good question. And

in the record we see that there has been a campaign to

discredit ExxonMobil in particular that was spearheaded by

climate change activists and trial attorneys who actually

presented their theories at the conference that kicked off this

investigation.

And so what you see is actually documented, and we

have it in the presentation, Your Honor, where, you know, back

in January of this year at the Rockefeller Family Fund there is

explicitly an agenda about discrediting ExxonMobil,

delegitimizing it as a political actor.

And so they've targeted ExxonMobil as, from their

point of view, a perceived political opponent perhaps because

it's one of the most prominent, if not the most prominent,

traditional energy company. And it's well documented.

Now, there are reasons -- I think that's a good

question for the other side about why they're targeting

ExxonMobil.

THE COURT: I'm going to ask them. That's why I'm

asking you. I get that. I mean, there's nothing else other

than this that prompted this?

You know, I came up through the world of politics.

That's how I got here. I mean, I wasn't just out here because
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I went to Harvard and they just found me. I came through the

world of running for election and that sort of thing, so I

understand a little bit about politics.

Did y'all poke the bear, so to speak? Did you do

something to the Attorney General in Massachusetts that brought

this on? Or did y'all give -- did the president of Exxon give

money trying to promote somebody else or -- no?

MR. ANDERSON: Your Honor, you know, that doesn't

seem to be the story here.

THE COURT: Okay.

MR. ANDERSON: The issue is that -- what's

extraordinary about this is that ExxonMobil doesn't really do

anything in Massachusetts. I mean, we don't sell gas there.

We don't -- we don't issue securities there.

THE COURT: There's no ExxonMobil stations there?

MR. ANDERSON: Oh, there are, but they're owned by

franchisees, so they're not actually owned by the company

there. They're owned by independent owners.

But what's more -- what's even more remarkable is

that for the last ten years -- and, again, this is part of the

presentation as well -- it's well documented ExxonMobil has

acknowledged the risks of climate change, acknowledged that

climate change could affect its business, and that regulations

that might be enacted in response to climate change could

affect its business as well.
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In fact, it's been promoting for at least since, I

think, 2009 the carbon tax as a way of responding to climate

change.

So this idea that someone has poked the bear or has

been antagonistic towards -- in particular towards the views of

the Attorney General is just contradicted by the record.

But, you know, if it would help the Court, what

perhaps I could do is just proceed through the facts that

are --

THE COURT: Oh, I'm going to stop you when I want to.

It doesn't work that way.

I don't know. They may -- where are you from? I

forgot.

MR. ANDERSON: I'm from Washington, Judge.

THE COURT: Yeah, yeah. They may do that there.

That's not how we do it here, okay? I tied my horse outside

and ran in here to ask questions.

MR. ANDERSON: Well, Your Honor, what could be

helpful, if it would be usable to the Court --

THE COURT: Oh, go through your deal and I'll stop

you when I want to.

MR. ANDERSON: Okay. Why don't we begin with the way

this investigation began. It began with a press conference in

New York back in March where the Attorney General announced,

you know, the investigation.
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And there are really three critical takeaways from

this conference. First, the explicitly political nature of the

objective.

And as you can see in the picture there, you know,

they're standing behind "AG's United for Clean Power," you

know, a policy objective. It's this idea that in order to

address climate change we -- the country has to move from

traditional sources of energies into renewable sources of

energy. And they're all very frustrated. Members of this

coalition are frustrated with the Federal Government for not

doing more.

And then what you see they identify as a big part of

the problem here is that the public is not on their side, that

there's confusion, there's public perception where the public

hasn't yet agreed that these are the correct solutions to the

climate change problem.

And to this coalition that debate is over, the

solutions are clear, and so what they need to do is clear up

the confusion that remains. And the way they're going to do

that is by holding accountable those entities and voices that

disagree.

THE COURT: Basically, what they're saying is Exxon

hasn't been telling the truth and we want to show that so that

the public perception will change; is that right?

MR. ANDERSON: Essentially -- essentially what
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they're saying is even more than that, is that -- and you'll

see this in documents -- is that what we want to do is get

ExxonMobil to stop speaking or to speak in favor of the

policies we support so that public perception will come over to

our side so we can enact the policies that we prefer, you know,

renewable energy and the other things that Al Gore invests in.

And the problem with that is that that's just an

improper use of an investigative law enforcement authority. It

might be appropriate to hold congressional hearings or rallies

outside of -- you know, outside of Congress to support a

transition from traditional energy to these renewable sources.

But the idea that you use a subpoena to burden those on the

other side of the debate, to chill them, to ask about their

policy positions, is just a misuse of law enforcement power.

That's not what that power is for.

And, Judge, maybe it would be helpful to hear some of

the Attorney General's own words --

THE COURT: Okay.

MR. ANDERSON: -- as she describes this political

objective.

THE COURT: Okay.

(Video played)

"But make no mistake about it, in my view, there's

nothing we need to worry about more than climate change. It's

incredibly serious when you think about the human and the
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economic consequences and indeed the fact that this threatens

the very existence of our planet. Nothing is more important.

Not only must we act, we have a moral obligation to act. That

is why we are here today.

"We know from the science and we know from experience

the very real consequences of our failure to address this

issue. Climate change is and has been for many years a matter

of extreme urgency, but, unfortunately, it is only recently

that this problem has begun to be met with equally urgent

action. Part of the problem has been one of public perception,

and it appears, certainly, that certain companies, certain

industries, may not have told the whole story, leading many to

doubt whether climate change is real and to misunderstand and

misapprehend the catastrophic nature of its impacts.

"The states represented here today have long been

working hard to sound the alarm, to put smart policies in

place, to speed our transition to a clean energy future, and to

stop power plants from emitting millions of tons of dangerous

global warming pollution into our air."

MR. ANDERSON: So, Your Honor, as you see in these

statements, it's all about politics. It's all about moving

from traditional energy to renewables.

And in particular, part of the problem that the

Defendant identifies is one of perception that there are

certain industries, certain companies -- in the next slide
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she'll name ExxonMobil as one of them -- that have been causing

people not to agree with her about the catastrophic nature of

the impact of climate change or the need to adopt these smart

policies that she prefers that speed our transition to a clean

energy future.

And then the next -- in the next breath she says, so

this is how we're going to clear that up.

(Video played)

"Fossil fuel companies that deceived investors and

consumers about the dangers of climate change should be, must

be, held accountable. That's why I, too, have joined in

investigating the practices of ExxonMobil. We can all see

today the troubling disconnect between what Exxon knew, what

industry folks knew, and what the company and industry chose to

share with investors and with the American public."

THE COURT: So if you stop there --

(Video played)

"By quick, aggressive action --"

THE COURT: -- that seems to imply they're going to

go after other companies, too. That's what she says.

That's -- I don't know what other -- I guess there are other

inferences, but that's what it seems.

MR. ANDERSON: Yeah. I mean, I think it's a fair --

fair argument, Judge.

THE COURT: And I guess my question is going to be,
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so why aren't they here?

Why don't we just have up here everybody at once, get

all this over with? Is it just one of many beginning, or

what's going on?

MR. ANDERSON: Judge, it's unclear, and I think a lot

will depend on what the Court does today about whether it

allows this type of abusive, you know, use of law enforcement

power to continue or whether it orders it to stop.

And I think it's exactly right, that, you know, based

on that statement -- and by the way, based on the previous

subpoena that was before this Court that was issued by the

Virgin Islands, they actually targeted some of the nonprofit

groups that speak out on this issue, and there's still

litigation going on in DC over that effort.

So I think you're right to see that this is the

beginning of a trend, a trend that 11 state AG's have raised

the alarm about and others are raising the alarm about. But

it's in its infancy, and so there's still time to put an end to

it.

THE COURT: Okay.

(Video played)

"-- educating the public, holding accountable those

who have needed to be held accountable for far too long, I know

we will do what we need to do to address climate change and to

work for a better future."
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MR. ANDERSON: And these statements, Judge --

THE COURT: My question is, regardless of what we do

here, if China and India and third world countries don't do

something -- doesn't science say we've still got to get ahold

of that? I mean, it seems to me.

I don't -- they are belching out stuff in China. I

mean, you can barely go into their main cities without a mask

on. It's terrible. I mean, I guess I don't get it. But,

anyway, at that point, I don't get it. But I'll -- you can

explain it to me.

MR. ANDERSON: Judge, that's a great point, because

one of the very observations this subpoena, this civil

investigative demand seeks to have ExxonMobil explain, is the

former chairman's statement that in order to address climate

change there needed to be a global effort that included

reducing emissions from third world countries, so --

THE COURT: But I guess their answer is going to be,

and I'll anticipate it, is that if you're lying, you're kind of

the lead liar, and so you're leading everybody else down the

primrose path. You are the pied piper.

MR. ANDERSON: But that's exactly the point. This is

lying about public policy. For every debate there's someone on

one side, someone on the other side.

THE COURT: No, no, no. I agree with that. But we

kind of know back when those who were growing tobacco, it's
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going to cause cancer. I mean, it isn't just public policy.

There was -- there were things being hidden by the tobacco

companies that weren't -- they weren't telling the truth about

it, I mean, if that's what they're saying.

Is this -- is this that argument that, hey, there's

really bad stuff behind all this that's causing terrible

things?

MR. ANDERSON: Well, you know, Judge, if that were

the argument, then you would expect the Defendants to be able

to come forward and explain to you what the basis for the

argument is, because we've shown that for the last ten years

ExxonMobil has openly acknowledged the risks of climate change

and again supports the carbon tax.

We have shown to you that this is a statute -- this

is a statute that is a four-year limitations period. So all

we're really talking about is what happened in Massachusetts

over the last four years.

And we said in our briefs, identify the misleading

statement, identify the falsehood, tell us what you think

ExxonMobil did wrong. And what we got were basically two

things in response: five documents from the 1980s where, if

you look at them and -- you know, in the brief it makes it

sound like in the 1980s ExxonMobil had it all figured out, it

essentially determined that climate change was a serious

threat, it knew how many degrees of temperature increase we
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were looking at, and it knew the policies that had to be

enacted in order to respond.

THE COURT: Okay.

MR. ANDERSON: And that's the characterization of the

documents. And this has been in the press, too. But it's

entirely misleading.

We put those documents in front of you. They're in

the binder. They're in this presentation. You read them and

they're riddled with caveats, hesitation, doubt. They say

things like, you know, this is all subject to further analysis,

we need better models, it would be premature to take any action

based on this.

So, first of all, you've got that. The documents

themselves are not these declarative, decisive statements that

the Defendants would like them to be.

Then you also have the fact that what's in those

documents is entirely consistent with the record that was being

issued by the EPA, by MIT, by basically everyone speaking on

this. So there's no big disconnect between what these internal

documents say and what was generally available to the public at

the time in the 1980s.

And three is, you know, these documents have been

sitting at the University of Texas since 2003. They're not --

they're not these smoking guns that were being locked away and

hidden that were somehow rested and came to light. They're
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just corporate records that nobody was ashamed of, no one was

embarrassed, because this is not at all different from what the

public knew or indicative of any type of effort to conceal.

So that was one, and I think --

THE COURT: Why are they at U.T.? Remind me about

that.

MR. ANDERSON: I'm sorry?

THE COURT: Why are they at the University of Texas?

MR. ANDERSON: They were deposited there, I think,

around 2003.

THE COURT: That's where Exxon puts its old archives

or something or --

MR. ANDERSON: It might have been Legacy Mobil. We

could find out and provide the Court with more information, but

I believe it was just the nature of providing corporate records

to a university --

THE COURT: Okay.

MR. ANDERSON: -- as is often the case.

So that was one theory, Judge. And it doesn't

withstand scrutiny. It's pretextual. This is not what this is

about. This is about this. This is about changing public

perception by putting a subpoena on ExxonMobil to discourage it

from speaking out on the other side of this debate.

But they came up with this other theory which was

about the idea, well, if climate change regulations come into
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place, then ExxonMobil might not be able to take the oil out of

the ground and might not be able to refine and sell it.

Now, you know, that's -- their argument is that our

proved reserves might have to be impaired or written down or

something, as the theory goes, because of these regulations

that might come up in the future.

Now, that sounds -- it sounds sketchy anyway, but

let's say you take it as a plausible argument. Big problem

with that is that the SEC in its regulations makes it

unambiguous, clear as day, that you can't anticipate future

regulations. You have to calculate proved reserves based on

regulations as they exist today.

So even if the Defendants were right, and I don't

think they are, but even if they were right that regulations

are coming in the next few years that would limit the ability

to extract traditional fossil fuel, SEC says you don't take

that into account in reporting proved reserves. So that theory

of fraud easily is swept away.

And so I guess the question still is, so what is the

theory that would justify 40 years of records about climate

change? What is the theory that justifies asking all of these

questions about policy statements that ExxonMobil has made in

the past? And it's this --

THE COURT: Well, I mean, let's think about the other

side of that. If y'all were doing some really terrible things,
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which apparently they think you are, shouldn't they be

aggressive, and isn't that what the courts are for, and they're

being innovative, and that's what we do here?

I mean, that's -- that's why we have courts, to come

in here and fight about that, and try to use the court system

to punish evildoers. Isn't that what it's for?

MR. ANDERSON: The Court doesn't -- the Court is

really -- actually, it's explicitly not for the purpose of

punishing evildoers because they speak out on the wrong -- on

the perceived wrong side of a policy debate.

THE COURT: No, no, no, no, not just about speech,

but if you were withholding -- you know, like the tobacco

companies just lied about stuff for years and years and years,

oh, no, we don't have this, we don't have that, we don't know

that it's cancer causing, or the same in the asbestos kinds of

cases.

If companies were doing that, companies ought to be

held accountable. That's what I'm assuming they're going to

argue ultimately. I don't know -- they're not arguing that

today, but ultimately that's what they're going to say is, see,

we told you, they had these documents that showed all this

terrible stuff.

MR. ANDERSON: Well, Judge, again, it would have to

fit into some theory of fraud that could be litigated.

I mean, you might have noticed that the New York
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Attorney General has entirely walked way from this theory that

we knew in the past and that that was fraudulent because we

didn't disclose it.

He's completely -- it's reported in the press. He's

completely walked away from that, is now focused on the

stranded asset theory that is equally flawed for the reasons I

just described.

THE COURT: The what?

MR. ANDERSON: The idea that our reserves need to be

impaired because of future government regulations. That seems

to be what he's shifted his focus on.

THE COURT: That they should be impaired?

MR. ANDERSON: They should be, even though the SEC

regulations prohibit that.

THE COURT: Okay.

MR. ANDERSON: But the -- Judge, I think that there

would need to be some type of theory that actually made sense,

some theory of fraud that you could present with a straight

face and not turn red when you're explaining it, because what

we have here is a statute that says don't defraud consumers,

don't defraud investors in the state of Massachusetts,

four-year limitations period.

And so we have said, what have we said? What have we

done that could possibly give rise to this -- to an enforcement

action against the company?
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And, you know, we've gone through it about we don't

sell gas there, we don't talk -- we don't sell gas to

consumers, we don't sell our equity to investors. We've gone

through. And what are the statements that could give rise to

it?

And all they've been able to come back with are these

two pretexts. They say, oh, these five documents show that you

knew something. That's absurd. They don't show anything.

They show that in the early '80s ExxonMobil knew about as much

as anyone else on climate change and recognized that it was a

fluid situation, the research needed to be developed, and we'll

see where it goes.

And in the last ten years, as science has gotten a

little more clear, as people's understanding has become a

little more focused, ExxonMobil has been right there saying

climate change is real, we recognize that, and it could have

impacts on our business.

So when you talk about the comparisons to tobacco

companies, it's just totally inept. There's no comparison

here. The idea that ExxonMobil knew anything that others

didn't, there's no basis for that. The idea that ExxonMobil

concealed information to the public, you've got no basis for

that, certainly not during the four-year limitations period.

THE COURT: Well, they want to -- they want to look

and see. That's what they want. They want to look and see.

N.Y. App. 283

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 297 of 606   PageID 4835



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Todd Anderson, RMR, CRR (214) 753-2170

29

They don't trust you.

I mean, they just -- hey, he's a nice man, we like

him, he's a good lawyer and all that, but we don't trust Exxon.

We'll just look and we'll determine one way or the other what

the real -- what the real truth is. Isn't that going to be

their argument?

MR. ANDERSON: Well, that is, and that sounds like a

fishing expedition to me. It sounds like they're going out

there to see what they can find. And the Fourth Amendment

doesn't authorize that. It doesn't authorize them to go out on

a lark and see -- you know, let's see if we can stir up in the

corporate -- 40 years of corporate records at ExxonMobil to see

if maybe somewhere in there there's a document we can use.

And that would just -- that would be even without

this press conference, even without the press. The problem is

when you hear -- so when you hear what was --

THE COURT: Do you want me to hear some more?

MR. ANDERSON: Actually -- well, you know, Judge, we

have a bit more, but not to hear, just to read.

THE COURT: All right.

MR. ANDERSON: Also present was the New York Attorney

General. And he was sounding similar themes about the need to

clear up this confusion, confusion about policy.

Again, this is called -- you know, the First

Amendment calls this debate, disagreement, free exchange of
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ideas. What he's talking about is cleaning up confusion,

stepping into the breach of federal inaction, going after the

morally and vacant forces -- I think they're talking about

us -- that are trying to block Federal Government action, and

talking about an unprecedented level of commitment and

coordination.

THE COURT: I guess one of the things that really

concerns me looking at all those attorney generals, I don't

recognize them personally, but they're all from the Northeast,

correct?

MR. ANDERSON: Your Honor, I think Maryland is in

there. Does that -- does that count as the Northeast?

THE COURT: Yes. Yes, it does.

MR. ANDERSON: And, of course, the Virgin Islands.

THE COURT: Well, and the Virgin Islands are a

different animal, but they are what they are.

I guess my concern is, is that you've got a group of

very bright, well-meaning, thoughtful folks in the Northeast

obviously disagreeing with, I think, bright, thoughtful,

careful people in the Southeast and the Southwest.

You know, it's a -- it's an interesting -- it's an

interesting precedent. I guess someday we'll end up with much

smarter folks at the Supreme Court to try to decide that. But,

you know, it's just one of those things that are really sad. I

guess I would rather have geniuses and scientists deciding this
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versus a generalist in Dallas, Texas. But it is what it is.

And it's just -- it's just difficult. That's a very difficult

thing to see.

There's not one southern attorney general on this, is

there? Not one, correct?

MR. ANDERSON: Correct. And, in fact, the

southern --

THE COURT: And no producing states attorney generals

are on this, correct? None of those people are producing.

MR. ANDERSON: Judge, in the coalition there is

Virginia as well, just to be clear.

THE COURT: Is Virginia there?

MR. ANDERSON: Virginia.

THE COURT: Yeah. How much drilling happens in

Virginia?

MR. ANDERSON: Yeah. I just want to be clear, Judge.

THE COURT: Let me tell you, you can count those rigs

on one hand.

Is Pennsylvania there?

MR. ANDERSON: Pennsylvania was not -- you know,

Judge, I have this -- have this on a binder.

THE COURT: Pennsylvania is not going to be there. I

don't have to look. Pennsylvania is not going to be there.

They drill the heck out of Pennsylvania, because it goes right

up to the border -- I mean not the border but the state line
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with New York. They drill right on the state line.

It's very interesting when you look at the study of

that. I mean, it just goes right up to it. So those

Pennsylvania people are sucking the heck out of the oil

underneath New York. I mean, they are. Just the way it is.

But, anyway, go ahead.

MR. ANDERSON: Well, it must be busy --

THE COURT: I'm just saying that is a very -- it's

problematic or it's not problematic. And I guess I don't -- I

mean, doesn't it concern y'all if we're kind of getting a us

and them kind of a thing? I hate that.

MR. ANDERSON: Oh, Judge, absolutely. We'd prefer

not to be here. We'd prefer not to be in the middle of this.

But it is -- it is one of these regional disputes that is

essentially political where one side is attempting to use law

enforcement power to silence the other side.

And just to answer your question about

Pennsylvania --

THE COURT: No, the real answer is -- and I'm going

to ask them. If you had oil underneath your state like Texas

has underneath its state, would you take the same position? Of

course, I know the answer is going to be "yes." And I'm just

saying, think about that.

Is that really -- I mean, mercy, we could drill under

this courthouse probably and find gas or oil in Texas. It's

N.Y. App. 284

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 298 of 606   PageID 4836



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Todd Anderson, RMR, CRR (214) 753-2170

33

just -- that's just the way the Earth was made. The Barnett

Shale actually comes even over here.

But, anyway, just a curious -- I'm just curious about

that.

Go ahead.

MR. ANDERSON: It's a valid point, Judge. And, in

fact, if you think about it, it would be something like -- you

know, we have Al Gore up here. He's not an AG, but he was at

this press conference. What he's known for is two things:

climate change activism and investing in companies that are

developing alternative sources of fuel.

THE COURT: And creating Al Jazeera, or selling his

company to Al Jazeera.

But go ahead.

MR. ANDERSON: Right. Well, Judge, no one is

criticizing -- if what you're saying -- I think you're onto

something here when you say that.

If this became a regional type dispute -- he says a

lot of things about the dire consequences of climate change and

the need to adopt renewables and how renewables are the only

solution. Now, of course, that affects his financial

interests. And you could see if this were to escalate, you

could see the attorneys general and producing states

investigating him.

And so you could see how this type of thing -- if the
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Defendant is right that it's appropriate to drop subpoenas on

people and entities that disagree with you on politics, then

you could just see how this snowballs, because for as many

states that are on one side of the issue, you have an equal

number on the other side of the issue. And they all have the

same power to issue subpoenas that go outside of their states.

And that's why what we're doing today is just so

important, Judge, because you are right that this is a

troubling -- and you can see it in the way that this whole

enterprise drew this swift criticism from the state attorney

generals in producing states and elsewhere.

THE COURT: Why didn't you bring in the State of

Texas and other states on your side?

MR. ANDERSON: Bring them in?

THE COURT: Yeah. Why didn't you bring them in?

MR. ANDERSON: You mean as parties?

THE COURT: Yeah.

MR. ANDERSON: Well, you know, Judge, it's a good

question. They filed an amicus --

THE COURT: This is an innovative -- this is a very

innovative, unique kind of sort of thing. I'm just saying if

you thought outside the box, I kind of would have -- I mean, if

I had a state on my team, I think I would like it. I mean, I

just -- you're telling me this is all political. If it is, I

think I would bring in some political animals. It's your
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business, not mine.

MR. ANDERSON: Well, Judge, we do have 11 states on

our side.

THE COURT: Yeah, I know. They filed amicus briefs.

But I'm saying as -- you know, whatever.

Okay. Go ahead.

MR. ANDERSON: Well, Judge, the litigation is

proceeding, and people are hearing --

THE COURT: Who knows what will happen after that? I

know.

MR. ANDERSON: Right. I mean, look, this was an

unprecedented filing. I mean, this is not just one. Eleven

state attorneys general are saying we're law enforcement, these

are our powers, we know the proper use, we know the improper

use, and what Massachusetts is doing is wrong.

These are some of the statements in the brief:

That law enforcement power doesn't include the right

to engage in unrestrained investigative excursions to

promulgate a social ideology, or chill the expression of points

of view.

Using law enforcement to resolve a public policy

debate undermines the trust in the offices -- undermines the

trust in offices of state AG's and threatens free speech.

Silencing Exxon not only harms ExxonMobil, it harms

those who want to hear the views that are expressed by
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ExxonMobil.

And probably most -- most hard-hitting, Judge, is the

way they conclude, is that, you know, our history is embroiled

with examples where legitimate exercise of law enforcement is

soiled with political ends rather than legal ones, and

Massachusetts seeks to repeat that unfortunate history.

They might not be parties -- I mean, they might not

be parties yet, but this statement speaks -- it sends a loud

message about where their views are and the threat that they

perceive to not only their -- you know, their institution and

the public confidence in their institutions but also to the

free exchange of ideas on this matter.

THE COURT: You know, when you're looking at law

enforcement, it's always troubling. I'll give you another law

that's troubling that could be used. For example, when Al Gore

was attacked for making political phone calls from the White

House, was that an overreach? Is that similar to this? And

eventually that was all thrown out.

Are those the sort of things that, you know -- or

using RICO in political efforts that go after political --

whether it's by Republicans or Democrats or Whigs or whoever is

doing it, is that too much?

I mean, are we using -- are we going too far? I

don't know. I guess that's something -- all of these are

questions, I guess, for you and the other side, so I wanted to

N.Y. App. 285

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 299 of 606   PageID 4837



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Todd Anderson, RMR, CRR (214) 753-2170

37

warn them.

You know, it's -- the power of Government, and I

would say especially in criminal cases, is always -- needs to

be checked. It can't be unfettered. I mean, it can't be

unfettered. Is this one that has gone too far? And that's

what they're saying. Is that what you're saying?

MR. ANDERSON: Yeah. Absolutely, Judge. Your

instinct here is exactly right. This is -- this is on the

wrong side of that line.

The law enforcement -- and no one up here is saying

that law enforcement can't issue subpoenas to investigate

crimes, that the proper use of law enforcement authority isn't

important and appropriate. We recognize that. These 11 state

attorneys general recognize that. Among all, they would

recognize that. But what we're saying is that --

THE COURT: You're saying this ought to be done in

legislatures and Congress and --

MR. ANDERSON: Exactly.

THE COURT: -- all those places?

MR. ANDERSON: Exactly. And that's what they're --

and they recognize that. And that's what they're complaining

about. What they say is, oh, there is gridlock in Washington

because some of the northeastern states don't agree with some

of the southeastern states about how to resolve this conflict.

And to them, that is not acceptable. To them, they're saying
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what we need to do is change the focus of the debate and take

it out of Congress where things aren't happening and put it in

states -- the attorney generals' offices to start issuing

subpoenas on those who disagree with us so that the policy we

like gets enacted, because the people who are saying that it

shouldn't be enacted are terrified of getting these subpoenas

in the mail asking for 40 years of records so that the

investigators can search through those records and find

something, really anything that they can find in there, so they

can start to piece together some type of case.

And, meanwhile, while you're responding, you've got

that sword of Damocles dangling over you. You know, is it

going to drop? It this -- you know, what can we say to appease

the regulator? And that's exactly -- Judge, and that's exactly

the plan here.

You know, let me back up just a second, because, you

know, at this meeting back in March before they got out there

and had their press conference -- and one of the things that --

you know, of the things that they tried to conceal is that

they had a meeting --

THE COURT: Is this all in the booklet you gave me?

MR. ANDERSON: Yeah.

THE COURT: Okay.

MR. ANDERSON: Yes, Judge. I could direct you to

the --
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THE COURT: "Yeah"? "Yeah"? This is federal court.

"Yeah" is not acceptable even in the South, okay?

MR. ANDERSON: Sorry, Judge. It's page 13 of the

presentation.

THE COURT: Yes, sir. Yes, sir, I can see it.

MR. ANDERSON: And what we see here is that, you

know, before they came out on the stage in the clips that we

just saw --

THE COURT: Yes, sir.

MR. ANDERSON: -- they had this meeting with two

people, Peter Frumhoff of the Union of Concerned Scientists,

and Matthew Pawa, who's a climate change attorney. He sued

ExxonMobil before over climate change, and a judge threw out

the case and said this is what you should be taking to -- this

is what you should be taking to Congress, not to the courts.

Anyway, they had a meeting where they met with these

men. This was not in public. This wasn't recorded. We don't

know what -- we don't know exactly what was said, but we know

what these two men believe. We know that they pioneered this

theory back in 2012 that if they could persuade a single

sympathetic state attorney general to go issue a subpoena and

get some documents, they could then use those documents --

THE COURT: Wait. You used the tobacco example.

MR. ANDERSON: That's right, Judge. They see that

you can see the power of state prosecutors to get lots of
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records and then see if you can pressure the companies once you

get those records -- well, first of all, maybe into a

settlement or something like that, but that's not even what

he's talking about. What he's talking about is putting

pressure on the industry that could eventually lead to its

support for legislative and regulatory responses to global

warming.

THE COURT: What do they really want out of y'all,

other than your documents? What do they want? What do you

want? What do they want?

MR. ANDERSON: I think they want ExxonMobil to get on

their train. They want ExxonMobil to support the policies that

they favor, including a shift to renewables, or to be quiet.

They might settle for that.

They either want us to be quiet or to agree with

them, but to stop being on the side that they perceive as

wrong, to stop being on the side that's slowing down the

progress towards renewables that's sowing the confusion that

bothers them so much.

According to one of the attorneys general, I think it

was Schneiderman, the debate is settled, the debate is over.

And so what they would like ExxonMobil to do is to

stop speaking, stop presenting another point of view, and

either be quiet or support their position.

And this is laid out -- I mean, it's laid out in a
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document about the goal here is not to protect consumers, it's

not to protect investors. The goal is to get these documents

so that you can put pressure on the industry to change its

support for legislative and regulatory responses to global

warming. I mean, it's well documented. It's in the public

record.

And you see also, Judge, I think -- I think my

clicker stopped. Oh, there it goes. You can see in the -- I

was describing this meeting before back in January. It's all

pursuant to this strategy that Matthew Pawa and others have

been cooking up about targeting ExxonMobil, delegitimizing them

as a political actor.

I mean, this is a movement that is being -- it's a

playbook that's being created by Pawa and Frumhoff.

And so it shouldn't come as a surprise that when a

Wall Street Journal reporter contacted Matthew Pawa and he was

concerned that that reporter might ask about whether he

attended that meeting in March with the Defendant and her

collaborators and Al Gore, he reached out to the Environmental

Bureau Chief at the New York Attorney General's Office saying,

what should I do? And he wrote back, my ask is if you speak to

the reporter, do not confirm that you attended or otherwise

discuss the event.

So they know. They know this.

THE COURT: I don't get that either. I didn't
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make -- I mean, let's just have this fight out in the public,

it just seems to me. I mean, whatever. I mean, it's pretty

clear how these fellows feel. They're scientists and feel

strongly about it, and they have strong feelings about it.

Okay. Nothing wrong with that, I don't think.

MR. ANDERSON: I agree.

THE COURT: I mean, they can say and do what they

want. I mean, and they can file lawsuits if they want and

pressure y'all if they want to.

Okay. All right. I don't know why they wouldn't

confirm they were at the event.

MR. ANDERSON: Well --

THE COURT: I mean, that doesn't make any sense, but

anyway.

MR. ANDERSON: Well, Judge, I agree with you that

they are entitled under the First Amendment to have their

views. I think the reason -- I think what the evidence shows

here is the reason that they were trying to conceal the

involvement of these men is because they don't want the public

to know that this is political. They don't want the public to

know that it's about pressuring ExxonMobil.

THE COURT: Yeah, I get it. I get all that. I just

don't know why. They're not good politicians. They need to

stick to science. No offense.

But go ahead.
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MR. ANDERSON: Thank you, Judge. What I --

THE COURT: You're getting close to your time, so

tell me what else you really want me to -- this is a swift

review from the other AG's?

MR. ANDERSON: We did that.

THE COURT: Let me see all the states that they're

from. Let me see them, all the states.

MR. ANDERSON: Texas --

THE COURT: Louisiana, Texas, South Carolina,

Alabama, Michigan. Hmm. What's in Michigan? Where they make

cars. Arizona, Wisconsin. Now, I don't know if they drill in

Wisconsin. Nebraska, Oklahoma, Utah, Nevada. Interesting.

Kind of a -- are there any -- if we were going to

have red and blue states, all red states on your side, all blue

states on their side, that's kind of interesting, too, isn't

it?

MR. ANDERSON: Well, I think under --

THE COURT: I just hate this us and them thing, but

it is what it is.

MR. ANDERSON: And, Judge, we hate it, too. And I

think --

THE COURT: Although Michigan might be a blue state.

We don't know.

MR. ANDERSON: Yeah, Wisconsin also might be one that

goes back and forth, I know.
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THE COURT: You're right.

MR. ANDERSON: Paul Ryan, I think, is from there.

But, Judge, it does -- but it does highlight the

points you're making, is that this isn't about consumer

protection versus consumer fraud or securities protection,

securities fraud. It's about politics. It's about --

THE COURT: I get that. You've made that point.

MR. ANDERSON: Okay.

THE COURT: What else?

MR. ANDERSON: Here's the other thing I think you

really need to know, Judge, about this CID, is that it's -- in

its own request it tells you that this is about viewpoint

discrimination. It lists out all the groups -- in one of the

many requests, it lists out all the groups that it wants

ExxonMobil to produce its documents, its communications with.

And look at that group of 11. Every single one of

them, if you Google, you're going to find out that people in

the press deride these entities as climate deniers, like

Heritage, American Enterprise Institute, API, ALEC. All of

these are like the boogie man.

THE COURT: I get that point. I get that.

MR. ANDERSON: The next thing is, look at some of the

statements that the CID wants to investigate. These are policy

statements that we were talking about at the beginning about

energy rationing.
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You mentioned before that China and India would have

to get onboard to limit CO2. Well, that was part of what the

former chairman discussed at the World Petroleum Conference in

China, that they would have to resort to energy rationing and

in another statement by the current chairman about adaptation

to change, about it's an engineering problem with engineering

solutions and that issues such as global poverty might be more

pressing than climate change. So policy tradeoff between

development which requires energy and maintaining a certain

level of CO2 that might require less, that's not fraud. That's

a policy question. And they want to investigate this? They

want to know why ExxonMobil was saying it.

And here's another great example. This is in their

subpoena. They want to know why we said that the level of GDP

growth requires more accessible, reliable, and affordable

energy to fuel that growth, and it's vulnerable populations who

would suffer most should that growth be artificially

constrained. That's fraud? That's policy.

That's a question about tradeoff that everyone

recognizes between limiting CO2 emissions and restricting

energy production and the growth that comes with it. That's

exactly what society is dealing with.

And so, Judge, we went through this before. And I

encourage you, if you want to see it, the presentation has the

detail.
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THE COURT: So you're saying four years is really the

max of what they should be able to get?

MR. ANDERSON: Well, yeah.

THE COURT: They shouldn't get anything is what

you're arguing, I know, but four years is what it should be?

MR. ANDERSON: Yeah. It --

THE COURT: Because that's it. That's the statute of

limitations.

MR. ANDERSON: The statute of limitations said we had

to do something in the last four years in Massachusetts with

consumers or investors that would give rise to the claims. And

so we've asked repeatedly what have we done. Because

everything we're seeing takes us back to 1976, '76, '97. I

mean, these go back far into the past to find the documents

that they don't like generally about public policy. And then

you read what they're looking for: a policy, the design,

communications about climate change, regulation of methane gas.

Again, for the last decade we've been saying climate

change is a serious issue. We don't do anything in

Massachusetts that would give rise to these claims in the last

four years and even beyond. And yet what they want to know

about has nothing to do with Massachusetts. They want to know

about our statements in China, our statements at a Council on

Foreign Relations meeting in New York, here in Dallas, our

statements in England.
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And then, Judge, you know, this one we obviously

don't have time to do in the courtroom, but the idea that based

on their review of these five documents from the '80s that

ExxonMobil knew in 1982 that the mitigation of greenhouse

effect would require major reductions in fossil fuel

combustion, that's what they say? This is the document that

they say supports it?

Look at this. Currently no unambiguous scientific

evidence.

The relative contribution of each is uncertain.

Considerable uncertainty about whether these effects

should occur.

Making significant changes in energy consumption

patterns now would be premature.

These key points need better definition.

Uncertainties. Further study is necessary.

Monitoring is necessary before any specific actions are taken.

This is called pretext. The fact that they are

grasping at straws to justify their investigation tells you it

didn't come from the right place. This investigation didn't

come out of the right place. It came out of the place that was

revealed in the press conference when they told you and then

when they put it in their common interest agreement.

THE COURT: What do you mean it didn't come out of

these documents? What are you saying?
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MR. ANDERSON: This is the pretext for it.

THE COURT: I get it.

MR. ANDERSON: The real purpose is to silence -- I

mean, it says it in the common interest agreement. It says

we're doing two things here, this coalition of state attorney

generals, we're limiting climate change and we're ensuring the

dissemination of accurate information about climate change.

They memorialized it in their agreement.

THE COURT: Is that it?

MR. ANDERSON: Yes, Judge.

THE COURT: No, no. Give me your last shot.

MR. ANDERSON: All right. Judge, look, again, if

this case were about a challenge to legitimate exercise of law

enforcement power -- because we see that a lot in their briefs:

It is routine, this is normal, they get to issue subpoenas.

No one is saying that's not true. No one is saying

that the Massachusetts Attorney General can't issue subpoenas.

No one is saying that she can't make appropriate comments about

her priorities so if fighting drug dealers is a priority and

she wants to hold a press conference saying, I'm putting 40

assistants on a drug enforcement task force and they're going

to handle that today, no one is saying that's inappropriate.

But that's not what this case is about, and if it were, we

wouldn't have the support from the 11 state attorneys general.

What we are saying and what those state attorneys
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general are saying and so many others are saying is that it's

objectionable to use law enforcement tools to silence political

opponents.

And when states engage in this conduct, when they

misuse their power to violate the First Amendment rights of

others, of citizens, that's when Federal courts come in. And

so we're asking you to issue a preliminary injunction

preventing this activity from continuing.

THE COURT: Okay.

MR. ANDERSON: Thanks, Judge.

THE COURT: Thank you.

All right. And so who's going to make the argument?

MR. JOHNSTON: Your Honor, my name is Richard

Johnston.

THE COURT: Okay. Good to see you, Mr. Johnston.

MR. JOHNSTON: Thank you very much.

Your Honor, I know you're going to have a lot of

questions for me because you've already telegraphed them, but I

would appreciate it if I could just spend a couple of minutes

explaining to you a couple of things about why I think it's

inappropriate for the Court to be considering preliminary

injunction at this time.

THE COURT: Sure.

MR. JOHNSTON: Mr. Anderson has been very passionate

and eloquent about his position, but all of that eloquence and
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passion doesn't really make up for the fact that he has a fatal

defect in his case, that there's no irreparable harm sitting

here today that should cause Your Honor to interfere with an

ongoing legal proceeding in Massachusetts between the same

parties on the same issues or to interfere with the efforts of

an attorney general from another state to investigate what it

considers potential wrongdoing.

As Exxon has indicated in its own papers, for it to

get an injunction, it needs to show imminent harm. But there

isn't any imminent harm because the Attorney General has no

ability to enforce its CID on her own.

In order for the Attorney General to be able to

enforce a CID, she needs the approval, once there is a

challenge by a recipient, of the Superior Court in

Massachusetts. And then the recipient has the ability to seek

an appeal in the Massachusetts courts.

So as Your Honor knows from the papers, I believe,

Exxon filed an almost identical proceeding in Massachusetts the

day after it filed here, and that case is proceeding on the

normal course of things. We have filed an initial brief.

Exxon has filed a brief. We have another brief due in three

weeks. Afterwards there will be a hearing in Massachusetts.

In the meantime, there's absolutely nothing that we

as an attorney general can do to force Exxon to comply with the

CID. For example, Exxon has not produced one document to us.
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THE COURT: So regardless of how I rule here, one of

your state superior judges may do something different? I mean,

regardless of what I do, they'll do something different.

MR. JOHNSTON: Well, the Judge in Superior Court is

going to do something.

THE COURT: Yeah, but it can't be exactly the same as

what I do, unless he goes, oh, that Kinkeade is a smart judge,

I'm going to do what he -- that never happens. We're too

independent to do that as judges, so --

Who's going to win that fight?

MR. JOHNSTON: Well, my point is, Your Honor, that

you should take a look at how the Massachusetts CID statute is

set up.

THE COURT: Okay.

MR. JOHNSTON: Okay. Because the statute provides

very precise rights and remedies for above Exxon and above the

Attorney General, and we have been following that very

prescribed procedure in Massachusetts state court.

We have some slides that I would like to refer Your

Honor to.

THE COURT: Okay. Is your time up now when I can

start blasting you with questions?

MR. JOHNSTON: No.

THE COURT: You're not ready yet?

MR. JOHNSTON: No.
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THE COURT: Okay. Tell me when.

MR. JOHNSTON: I want to get into a few procedural

things so you understand the context.

THE COURT: Okay.

MR. JOHNSTON: And also I want to talk a little bit

about Your Honor's lack of jurisdiction over the Massachusetts

Attorney General, and then I'm all yours.

THE COURT: Okay. I kind of felt that lack of

jurisdiction might come up at some point.

MR. JOHNSTON: Well, you wouldn't --

THE COURT: Although, you know, in Texas we kind of

think everything is in Texas. I don't know if y'all know that.

I mean, you know, actually the Northern District of Texas is

larger than all of New England. I didn't know if you know

that. But, I mean, you could put all of New England in the

Northern District of Texas. We have three other districts in

here.

MR. JOHNSTON: Yeah, we had a debate this morning how

many Massachusetts would fit in Texas on the way over to the

courthouse. Some people said five. I thought it was probably

closer to 20.

THE COURT: Yeah, probably -- I don't know. I would

have to look -- I'll have to look at it and see.

But, anyway, a jurisdictional question is key and

critical. And then I'm curious --
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MR. JOHNSTON: And I'm going to get to that, but

could I just explain the Massachusetts procedure?

THE COURT: Sure. Yes, sir.

MR. JOHNSTON: First we start with Chapter 93A, which

is our consumer protection statute, which provides in one of

its sections that the Attorney General can investigate also

violations with the consumer protection statute, which applies

to consumers and investors through the issuance of a civil

investigative demand.

Section 7 of that statute says that the recipient

must comply with the terms thereof unless otherwise provided by

the order of a court of the commonwealth.

Now, I know Texas is the Lone Star state. We're the

commonwealth of Massachusetts. So that means us,

Massachusetts.

Now, there's another provision, Section 6.7, which

provides that at any time before the date specified in the

notice, or 21 days, the Court can extend the reporting date or

modify or set aside such demand or grant a protective order, in

accordance with Rule 26(c) of the Massachusetts Rules of Civil

Procedure.

And what the Attorney General did when it sent out

the CID to Exxon was to tell Exxon, by the way, you have rights

to challenge this. And it says, you can make a motion prior to

the production date or within 21 days in the appropriate court
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of law to modify or set aside this CID. And if it's

burdensome, you can call us.

In any event, that's exactly what Exxon --

THE COURT: You didn't really expect that call to

come in, did you?

MR. JOHNSTON: We didn't get the call.

THE COURT: Right, right. Okay. I mean, you kind of

knew you were starting a firestorm, didn't you?

MR. JOHNSTON: Well, we certainly expected that when

we sent out the CID.

THE COURT: I'm going to ask you this again. Yes.

The answer is yes.

MR. JOHNSTON: Okay. We certainly knew --

THE COURT: I'm going to cross-examine you, and I'm

going to do that until you say yes.

MR. JOHNSTON: Yes, we expected that there would be

some resistance.

THE COURT: Some resistance?

MR. JOHNSTON: Well -- well, let me just say it this

way, Your Honor.

THE COURT: You thought Exxon would kind of go, hey,

it's okay?

MR. JOHNSTON: Well, in fact, Your Honor, you raised

a good point, because about six months -- no -- four months

before we sent out our CID, the State of New York Attorney
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General, Mr. Schneiderman, sent a CID to Exxon. And as far as

we know, Exxon never submitted any written objection to it,

never submitted any legal challenge, and has produced 700,000

pages of documents or more to the New York AG.

THE COURT: So they're working with them and not with

you?

MR. JOHNSTON: Yes, that's true, or what we

understand to be true.

THE COURT: Why don't you just work with

Schneiderman?

MR. JOHNSTON: Well, because under -- as I understand

it, New York rules, Schneiderman can't release --

THE COURT: He can't share?

MR. JOHNSTON: -- those documents with us without the

consent of Exxon. Just as in our CID law, we can't share what

we get with other people unless Exxon were to agree.

THE COURT: Okay.

MR. JOHNSTON: So what they did was within the 21-day

period they filed a lawsuit or a motion in Suffolk Superior

Court which said they wanted to set aside or modify the CID.

And we will show you in a moment the table of

contents from their brief that they filed with Massachusetts

Superior Court which lists essentially all the issues that they

have raised here. You know, it's a violation of their free

speech rights, they're a victim by us --
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THE COURT: Right.

MR. JOHNSTON: -- et cetera, bad faith. So they

raised all those issues in Massachusetts.

Then what we did, which is what the statute

prescribes for us, is that we can file a motion to confirm the

CID and enforce it. We can file in the Superior Court a

petition for an order of such court for the enforcement of this

section and section six.

That's what we did. We filed a cross motion in

Exxon's paper -- in Exxon's case seeking to have the Court

enforce the CID. And that is where things stand.

As I said, each of the two parties have filed a

brief. We have briefs that are due in three weeks, on October

the 11th, at which point the whole case will be fully briefed

in Massachusetts.

And as I said, until a court does something there, as

a practical matter there isn't anything we can do. You know,

we can't bang down the doors at Exxon and say, give us those

documents. We can't send the sheriff out to collect a witness.

We can't say that they can't sell Exxon gasoline in

Massachusetts until a court in Massachusetts tells us that we

can.

So for that matter alone, Your Honor --

THE COURT: Is that what you're seeking?

MR. JOHNSTON: No, we're not seeking any of that, in
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terms of shutting Exxon down. What we will be seeking from --

THE COURT: Except in Massachusetts? You don't want

them to sell gasoline there?

MR. JOHNSTON: No, I said we are not seeking that at

all. I was just telling --

THE COURT: No, you just said that earlier. You

said, we haven't done this, haven't done that, but --

MR. JOHNSTON: I said we couldn't. In the absence of

a court order, we couldn't go out and do any of those things.

THE COURT: Until. Until. I'm just saying, some day

down the road that's what you would like?

MR. JOHNSTON: No, that's not what we're looking for.

What we want are documents and witnesses.

Now --

THE COURT: Okay.

MR. JOHNSTON: -- given the fact, Your Honor, that we

can't do anything on our own, there's no need for you today to

say we want to enjoin the Attorney General from doing anything,

because we can't.

But beyond that, there's no irreparable harm, because

as Your Honor knows, if there's an adequate remedy at law,

there's no reason for a court to grant an injunction. Here

there's no irreparable harm, because they have a full-blown

statutory remedy in Massachusetts to deal with whatever their

objections are. They've raised their objections fully. They
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can argue all of them. So --

THE COURT: Have they argued jurisdiction?

MR. JOHNSTON: They certainly are arguing no

jurisdiction over them in Massachusetts.

THE COURT: The same argument you're making here?

MR. JOHNSTON: Correct.

THE COURT: They don't have jurisdiction over you,

and you don't have jurisdiction over them?

MR. JOHNSTON: They are arguing that. A difference

is that in Massachusetts under their consumer protection

statute, Chapter 93A, they're free to come in and argue without

prejudice. And they have argued without prejudice. They've

said, we're here to try to set aside the CID. Please be

advised we don't think that Massachusetts has jurisdiction over

us, and that's one of our key arguments as to why the CID

shouldn't issue.

THE COURT: In fact, that's their first argument,

right?

MR. JOHNSTON: It is their first argument.

THE COURT: Right. And then that it's too broad, I

guess, is one of their other big arguments.

MR. JOHNSTON: Well, and they also say, it violates

our First Amendment rights.

So everything that you've heard from Mr. Anderson

this morning, he or one of his colleagues will be arguing in
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Massachusetts in a few weeks in the place where the statute

says it's supposed to be argued.

You also indicated --

THE COURT: We're glad still to have you down here.

Even if I don't have jurisdiction, I just want you to know, I'm

glad to have you here, and it's a very interesting case.

Y'all have done a great job as lawyers. It's very

unique. I'm very interested in it. And I appreciate -- I

don't want you to think that I don't appreciate the importance

of this, and I'm looking at that hard. I really am. I think

y'all -- it's a very unique effort, and I think that's what

lawyers should do.

MR. JOHNSTON: Well, I appreciate the very

open-minded way in which you're hearing all these issues this

morning.

I would like to get to my next point, which is why I

think that no matter how interested you may be in this and how

much fun this case may be at an intellectual level, the fact

is, Your Honor, with all due respect, we don't think you have

the jurisdiction to hear a case against the Attorney General of

Massachusetts. So let me get on to that.

Not only the U.S. Supreme Court, but the Fifth

Circuit in several cases and Your Honor yourself in the 2010

case of Saxton v. Faust --

THE COURT: You're going to cite my own case?
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MR. JOHNSTON: I'm going to cite your own case, among

others.

THE COURT: Wow. Man. How cruel. Go ahead.

MR. JOHNSTON: Among others. But Your Honor relied

on Fifth Circuit cases, which I'll talk about as well.

But what this series of cases has held quite

conclusively is that a federal court in one state should not

exercise jurisdiction over a state official in another state

simply because the impact that the plaintiff may be feeling

occurs in the forum state.

Exxon's really purported basis for being here and

asserting jurisdiction is the claim that Attorney General

Healey somehow committed a tort in Massachusetts by serving a

CID in Massachusetts on Exxon where Exxon has a registered

agent with the expectation that Exxon was going to have to

produce all these documents from Texas where its headquarters

is.

But as the cases I referred to in our brief,

including the Walden case from the Supreme Court, the Stroman

cases from the Fifth Circuit, which you relied on in your

Saxton case, and your Saxton case, that simply is not an

appropriate measure for gaining jurisdiction.

And I would like to cite some of the language in Your

Honor's own decision back from Saxton. You said in dismissing

that case, quote, the only contacts with Texas alleged by the

N.Y. App. 291
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Saxtons are the effects felt of Judge Faust's rulings in Utah

state court, because this case involved a judge who had issued

a decision from Utah. And then you went on to say, the Fifth

Circuit recently rejected the idea that a nonresident

government official may be haled into a Texas court simply

because the effects of a ruling are felt in Texas. And then

you cited Stroman versus Wercinski. And I will end the quote.

Now, what had happened in Stroman upon which Your

Honor was relying is that the Fifth Circuit had said that an

Arizona official who took regulatory action against a Texas

company that happened to have facilities in Arizona, as well as

a bunch of other states, couldn't be sued in Texas where the

only thing that had happened in Texas was that this company was

feeling the regulatory effects in Texas.

And the Supreme Court found the same thing in the

Walden case, which we cite in our brief, where a DEA agent at

an airport in Georgia fraudulently took some money off of

somebody who was going through the security system and then

filed a false affidavit, trying to seize the money.

And the person whose money was stolen tried to sue in

Nevada, and the Supreme Court said you can't do that because

the only effect upon -- the only thing that happened in Nevada

was that the people who lost the money had less money in Nevada

and felt the loss of that money there. But everything happened

on the defendant's side in Georgia. And the defendant, not
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having done anything in Nevada, couldn't be sued there.

So let's apply that to Attorney General Healey's

situation. Now, she has no office or presence here in Texas.

She hasn't conducted any official business here. She served

the CID in Massachusetts, as I said, on the registered agent.

She's not alleged to have called upon the Texas Attorney

General or anyone else here in Texas to help her with the CID.

So this case really couldn't get too much closer to

your decision in Saxton. We've got an official from an outside

state, one Utah, one Massachusetts. We've got a state action,

one a judge's decision, one the issuance of a CID. And in both

cases we have an outside state official who had nothing to do

with Texas.

Now, Exxon has cited to you not one case in which a

federal judge asserted jurisdiction over an out-of-state

attorney general where the attorney general had resisted

jurisdiction.

And we did find several decisions from other federal

district courts that found that a federal court could not

exercise jurisdiction over another state's attorney general.

And I would invite Your Honor's attention in

particular to a case that we cited in our reply brief, among

several others that we cited, and that's the case of Turner

versus Abbott in the DC -- in DC District Court where the court

refused jurisdiction over the Texas Attorney General where he
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had been sued by somebody who wanted to declare the Texas

foreclosure statute unconstitutional. And the Court simply

said that it was not appropriate to take jurisdiction over the

Texas AG.

Now, if Your Honor elects not to dismiss this case,

what's going to happen is that you will be opening up this

courthouse potentially to every disgruntled Texas business and

individual who feels slighted by some action whether it's a tax

or a law or something else undertaken in some other state and

they want to be able to sue here in their home state.

Similarly, you open up the prospect, as the Fifth

Circuit referred to in the Stroman case, of every attorney

general in every state, as well as every other state official

in other states, are going to have to be subjected to the

possibility that they're going to be dragged across the country

every time they do something because one of their decisions

impacts somebody who lives in Oregon or Nevada or Texas. And

the Fifth Circuit in Stroman said it wasn't going to take

jurisdiction in part to avoid that problem.

And I would also refer Your Honor to the amicus brief

that was filed on our behalf in this case. And I would note

that that amicus brief was filed by 20 attorneys general. And

you asked about who's on --

THE COURT: Oh, you did get Alaska. I'm sorry.

MR. JOHNSTON: We did get Alaska. We got Virginia.
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We got Mississippi, as well as 17 other attorneys general.

And one of the things that they said in their

brief -- and I'll quote -- is the race to the federal

courthouse would also undermine the States' compelling interest

in protecting their citizens from fraudulent or deceptive

practices, by forcing state Attorneys General to defend

themselves against federal lawsuits filed all across the

country. The federal courts should not facilitate such

friction between the state and federal governments when

recipients of state law CIDs have an adequate state court

remedy available.

So I would suggest, Your Honor, that there just isn't

jurisdiction here. And even if there were jurisdiction, Your

Honor is familiar with the very prevalent concept of Younger

abstention. Younger held that a federal court should abstain

from hearing a case when there was a pending state criminal

enforcement proceeding. And that principle was later extended

to civil enforcement proceedings as well. And numerous federal

courts have abstained from hearing cases involving parallel

state enforcement proceedings precisely because they need to

rely on the Younger abstention.

And I'm going to refer you to one particular

decision, because it involves a CID. That's the case of Lupin

Pharmaceuticals versus Richards. Richards was the Attorney

General of Alaska, and Lupin was a Maryland drug company,
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pharmaceutical company, that sued in federal court in Maryland

to block the Alaska Attorney General from enforcing a CID that

he'd issued in Alaska.

And the court in Lupin said, quote, the Lupin

Plaintiffs have failed to demonstrate that they have no way of

vindicating their rights through the Alaska proceeding and,

thus, they have failed to show that the threatened harm

constitutes an irreparable injury for purposes of Younger.

So I would suggest that based on the Lupin precedent,

as well as the larger abstention doctrine in Younger, even if

you had jurisdiction, given that there is an existing

Massachusetts proceeding, you should defer to that proceeding

and abstain.

I also would suggest, Your Honor, that the Plaintiffs

have to show they have a decent chance of substantial

likelihood of winning on the merits. And let me explain to you

why I don't think that they're going to be able to do that.

And, again, it goes back to the CID statute under which we're

operating and the basis on which we brought this CID.

First off, I would like to refer you to the statute

itself. The statute says that any person -- I'm sorry. I'll

talk a little bit about the statute itself. The statute, 93A,

says that anybody that commits an unfair business practice can

be subject to liability. Then it says that in the regulation

that we cited here that any person who fails to disclose to a
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buyer or prospective buyer any fact, the disclosure of which

may have influenced the buyer or prospective buyer not to enter

into the transaction.

So, you know, that's a pretty broad statute and broad

set of regulations.

The Attorney General has power under the CID statute

to issue a CID whenever he believes a person has engaged or is

engaging in any method, act, or practice declared to be

unlawful, including, of course, failing to make disclosures

that may have influenced a buyer or -- a buyer of a consumer

product or stock to make a different decision.

Now, it's important to recognize that the Attorney

General doesn't need to have probable cause, you know, doesn't

have to have substantial cause or substantial belief. He or

she needs to have a reasonable belief.

And one of the purposes of the CID statute which

allows the Attorney General to obtain information before

bringing suit is so that an Attorney General who has a belief

can conduct the investigation and then determine at the end of

the investigation whether he or she has enough to proceed with

a civil lawsuit or he or she doesn't, and --

THE COURT: So your contention in Massachusetts is

that -- is that they lied and people wouldn't have bought their

stock?

MR. JOHNSTON: In general, that they would not
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have -- they would not have bought the stock or may have made

other investment decisions if they knew the full extent of what

Exxon's scientists knew or that consumers may have made

different consumer choices.

Now, if there had been full disclosure of the full

extent of the impact of gasoline products on climate change and

on the environment, some consumers may have said, well, I think

I'm going to switch to electric cars or I'm going to take the

bus or I'm going to walk to work or I'm going to move so that I

don't have to commute every day, which in fact many people

these days are doing, so --

THE COURT: Not in Texas.

MR. JOHNSTON: Maybe not, but certainly in

Massachusetts. I mean, we have a much smaller state. Many --

THE COURT: All compacted up.

MR. JOHNSTON: Yeah.

THE COURT: Right. Sure.

MR. JOHNSTON: I walk to work. Every day I have

walked to my office for 30 years.

THE COURT: Yeah, move down here and see if that

works out for you.

MR. JOHNSTON: It would be harder, I suspect.

THE COURT: It would be harder, I'm just telling you.

MR. JOHNSTON: But --

THE COURT: It's just a different world.
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MR. JOHNSTON: But there are other methods of

transportation, and also there are other things that could be

done to try to --

THE COURT: How many times have y'all used this

before, this very method of going against and using a CID to do

this?

MR. JOHNSTON: We issued in the last three years

about 300 CIDs.

THE COURT: I didn't say all your CIDs. Like this,

though, using this same theory.

MR. JOHNSTON: We have used a number of CIDs for that

theory. Let me give you an example --

THE COURT: Yeah, just give me an example.

MR. JOHNSTON: -- of one we just settled. And this

is one that I think you probably read about in the papers,

involving Volkswagen. Volkswagen made representations to the

public, including consumers and regulators --

THE COURT: Involving diesel?

MR. JOHNSTON: -- about the diesel emissions.

THE COURT: And the switch?

MR. JOHNSTON: Right. And they knew based on what

their own engineers and scientists knew that their emissions

were different than what they were representing.

We issued a CID to Volkswagen, along with a bunch of

other states, and the multi-state group recently announced a

N.Y. App. 293
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rather substantial settlement with Volkswagen based in our case

on our unfair and deceptive trade practices statute, Chapter

93A. I mean, it's not an uncommon thing at all.

We also, Your Honor, recently settled a case with a

for-profit school where the for-profit school was making

certain claims about the graduation rates of people who had

taken out huge amounts of federal loans to go to school, and it

turned out the graduation rates were really minimal. They

represented that there were all sorts of employers who were

taking their graduates in, when in fact those employers weren't

taking their graduates in.

And we settled that case through a consent judgment

in which they admitted to not disclosing things to their

students that reflected what was really happening at the

school.

So this is a very common thing. Our Consumer

Protection Division is a very busy division.

THE COURT: Okay.

MR. JOHNSTON: Okay. So you asked the question --

THE COURT: Are you going to answer any of my

questions?

MR. JOHNSTON: Well, I'm going to answer the first

question.

THE COURT: No, no, no. I'm done with you.

MR. JOHNSTON: Oh.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Todd Anderson, RMR, CRR (214) 753-2170

70

THE COURT: You've gone as far as you're going to go

for a while. You're going to answer all those questions I

asked earlier.

MR. JOHNSTON: Well, the first one I think you asked

Mr. Anderson was why Exxon, why did they pick on Exxon.

THE COURT: Yeah. Why?

MR. JOHNSTON: So can I answer that? There are

obviously lots of oil companies. The reason why Exxon is

featuring prominently now is because in November or so, late

last fall, two different periodicals, one the Los Angeles

Times, which, as you know, is a well-known metropolitan

newspaper, and the other, Inside Climate News, which was

nominated for a Pulitzer Prize for the articles that are

published, they published a series of articles. I think there

are something like eight articles. They're all in our papers

which you can read to understand where we derived our belief

from.

Those articles had gone and interviewed a whole bunch

of people from Exxon, and they had looked at a whole bunch of

Exxon documents, including at various repositories of Exxon

documents, and they had concluded that it looked as though

Exxon had not been forthcoming over the years with what its

scientists knew and concluded back when.

And what we have gleaned from those articles are at

least the following. And this is gleaned from the articles as
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well as having read the documents that the articles made

public.

So we read those articles and we read the documents,

and it appears to us as though the following is at least

evident from what we have read.

First, that Exxon knew that rising carbon dioxide

emissions were causing global temperatures to increase.

Second, that Exxon knew that certain levels of

warming would likely cause very significant adverse impacts on

natural resources or human populations.

And third, that Exxon knew that using the products

that it sells, like oil and gas, were playing a significant

role in the CO2 emissions and warming and that sharp -- quote,

sharply curtailing those uses would help mitigate the risk of

climate change.

Now, the Attorney General said publicly before the

CID was issued -- and you heard a part of what she said at the

press conference -- that there was a disconnect between what

Exxon knew and what Exxon told investors and customers. And

that was based on the review of those articles as well as our

own review of a bunch of documents.

In addition, Attorney General Healey knew at the time

that she issued her CID that, as I mentioned earlier, Attorney

General Schneiderman from New York had already issued a CID,

and that Exxon -- for similar reasons, consumers and investors,
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and that Exxon had produced a lot of documents in response.

Attorney General Healey also knew that there had been calls in

Congress for the DOJ to investigate Exxon.

Thus, you know, based on the statute in Massachusetts

of having a belief that there may be problems with

communications to investors and to consumers, she has a basis

for being able to issue the CID.

THE COURT: How can she go back more than four years?

MR. JOHNSTON: Well, let me explain it to you as we

see it. And Your Honor alluded to the tobacco cases. I think

as you know then, the same thing pretty much happened in the

tobacco cases. In fact, the DC circuit case which found that

the tobacco companies had committed RICO violations basically

starts out the opinion, as I recall it, with a discussion about

a meeting that took place -- and the decision of the DC circuit

was somewhere around 2009, I think.

Anyway, the DC circuit starts out the opinion by

saying this all began back in 1952 when the vice presidents or

executive vice presidents of each of the major tobacco

companies got together in a room and talked about the fact that

there were problems with the way tobacco might cause cancer,

and none of those companies were supposed to use any kind of

public pronouncements the fact that one of them was safer than

another cigarette, and went on to talk all about what the

tobacco companies' scientists knew, what they had seen in the
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lab, and what they didn't tell consumers or regulators and, in

fact, denied there was any sort of problem for a long time.

So, you know, the fact is that there are a number of

means under Massachusetts law by which the Massachusetts courts

can hold somebody liable for things that happened a pretty long

time ago. And let me discuss a couple of them.

First, what somebody knew a while ago is relevant to

whether they are saying something that's truthful now.

I mean, for example, if, you know, you knew from 20

years ago that your brother stole something and it was somehow

relevant to a case today, the fact that you learned it 20 years

ago doesn't stop you from having the knowledge that your

brother stole something.

And the same thing here. If Exxon scientists were

telling Exxon back when all of our products are going to cause

a disaster for the environment, you know, the fact that Exxon

knew that then bears upon what they're telling people now.

The other three specific ways in which old documents

can be relevant and toll the statute -- or deal with the

statute of limitations are that there is a concept in

Massachusetts called continuing tort. So if something goes on

for a long time, you know, you can reach back to the beginning

of that time as opposed to just the last four years.

THE COURT: So basically the law in Massachusetts

allows you to go way beyond --
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MR. JOHNSTON: In some circumstances. I'm not saying

in every circumstance. But in some circumstance it is. So if

it's a continuous string where this was going on for 30 or 40

years, the courts may say it's the string that we get, not just

the last piece of the string.

THE COURT: I get it.

MR. JOHNSTON: The second concept is the tolling of

the statute of limitations for discovery purposes.

You know, if people don't know what Exxon was doing

and don't find it out until the L.A. Times or Inside Climate

News publishes all that stuff and then people start to look at

it, the courts can say, well, your trigger started when you

learned in those articles that Exxon may have been lying, not

four years ago. How would you have known? Because you didn't

know what Exxon scientists were doing.

And then the final theory is fraudulent concealment.

You know, if a company takes steps to conceal what it knew, the

courts will sometimes say, shame on you, we're not going to

apply the statute of limitations where you were taking active

steps to keep the plaintiffs from learning what you know that

they would have known if you hadn't been hiding it from them.

So it's for all of those reasons that we believe --

THE COURT: I get it.

MR. JOHNSTON: -- at this stage that we have the

right to at least get the documents.
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And make no mistake, Your Honor, we aren't saying

that today we're able to go into court and file a case against

Exxon for misrepresentation or violations of the consumer

protection law.

THE COURT: Or fraud or anything else.

MR. JOHNSTON: Or fraud or anything else. What we're

saying is, we have this statute which allows us to get

information before we have to make that decision. And we're

saying to the courts -- we think it should be the Massachusetts

court -- but we're telling you, too, because we're here.

THE COURT: You can do that based on nothing?

MR. JOHNSTON: Pardon me?

THE COURT: You can do that based on nothing just

because you want to?

MR. JOHNSTON: No. We have to have a belief based on

something.

THE COURT: Those five documents. Those five

documents. That's it?

MR. JOHNSTON: Well, we cited those documents, but --

and, you know, if you would like to have a further analysis of

those documents, you know, I would invite my colleague,

Ms. Hoffer, who is chief of our Environmental Bureau, to deal

with those documents.

THE COURT: I'm just saying those are your -- those

are your bases?
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MR. JOHNSTON: Those are our principal documents

which we believe make out some of the points that we address.

But keep in mind, Your Honor --

THE COURT: So what is the level? What's the level

you've got to achieve to be able to do this?

MR. JOHNSTON: We would have to satisfy the Rule 11

criteria.

THE COURT: Okay.

MR. JOHNSTON: I mean, that's -- that's the burden on

us. And so we, as an attorney general's office, have been --

THE COURT: I mean, you can't just go to any company

and say, we want all your stuff because we think you might be

doing some shenanigans.

MR. JOHNSTON: No. We have to have a reasonable

belief.

THE COURT: Right.

MR. JOHNSTON: That's the limit on us.

And Exxon has raised the issue of the Fourth

Amendment and how it's unreasonable and so forth. Well, I'll

say a couple of things about that. One is the courts have long

recognized since at least the Morton Salt case by the Supreme

Court that governments, of course, have the right to obtain

documents as part of investigations from companies. That's

what investigations are. And to the extent that the requests

are unreasonable, well, Exxon has every right in the world to

N.Y. App. 295
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object in a Massachusetts court to say they are unreasonable.

As I mentioned, our CID statute says that it's

governed by Rule 26(c), so, you know, we have to basically

comply with the Rules of Civil Procedure with respect to what

documents we're entitled to get. They have raised these

objections. And, in fact, I suspect that when we're arguing in

Massachusetts Superior Court, you know, we'll be hearing from

Exxon as to why this category of documents is no good and that

category of documents is no good.

But most of the documents that we have requested have

dealt with either the scientific evidence that was referenced

in the articles that we read or backup for that, for what

people were doing with that research, and what Exxon was

telling investors, what Exxon was telling consumers, and what

sort of marketing strategies Exxon was developing in view of

the fact that it knew that it had this perceived problem with

respect to climate change. So --

THE COURT: Maybe I'm -- maybe I'm wrong, but I think

he said, look, we agree there's climate change and that fossil

fuels obviously add to that and -- isn't that different than

Volkswagen hiding what they were doing so they could pass those

tests in your state and all the other states, particularly

California?

I mean, they're going to say, hey, that's a whole lot

different. We're not hiding. We agree. We agree with you
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that this is a problem. We just didn't see it as developed as

you see it, the science.

MR. JOHNSTON: Well, from the documents that we have

reviewed, Your Honor --

THE COURT: There are things that say --

MR. JOHNSTON: We think --

THE COURT: -- hey, we know it's all bad back in the

'50s or '60s or whenever?

MR. JOHNSTON: '60s, '70s, yes.

And instead of telling the world, hey, we think

gasoline products are going to be having a catastrophic impact

on climate and one way to reduce that catastrophic effect would

be to sell less and use less gasoline, instead, you know, they

went on selling gasoline at the ordinary clip.

And, you know, if we're correct that we have the

right to go back that distance because of various extensions of

the statute of limitations, the fact that in 2010 they get

around to saying, oh, in our financial disclosures in a little

piece that says, oh, global warming is an issue that we have to

think about, you know, that's not the same as saying 30 years

ago we should be telling the world now what's happening.

THE COURT: I get it. Sure. I get it.

MR. JOHNSTON: Okay.

THE COURT: What else did I cut you off that you

really want to tell me?
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MR. JOHNSTON: Well, Your Honor --

THE COURT: You didn't answer my other questions, but

it's okay. It's all right. That's all right. I'll just have

to decide that on my own without your benefit. That's okay.

I always tell lawyers this is like stepping out into

the street and you have a gun and it was like the beginning of

Gunsmoke. You're probably too young to remember that. And

somebody shoots somebody and they're dead. This is your only

shot to make an argument in front of me.

I will not call y'all back, so you better take your

shots, all I'm telling you. If you don't want to answer them,

I'm okay with that.

MR. JOHNSTON: Well, I do know Gunsmoke, and James

Arness went to my high school.

THE COURT: And he also didn't pull the gun as fast

as the other guy, so every time he should have gotten shot in

the beginning of that show.

But, anyway, go ahead.

MR. JOHNSTON: Well, I remember that one of the

questions you posed to Mr. Anderson was, you know, why you?

Did you poke the bear? And I've explained why Exxon.

In terms of poking the bear --

THE COURT: They're the biggest. Of course that's

why you went after them.

MR. JOHNSTON: Well, we also have access to Exxon
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documents.

THE COURT: And they're pretty -- they make a lot of

money. They're pretty effective at what they do, wouldn't you

agree?

MR. JOHNSTON: They are, according to their own

records, the largest publicly held oil and gas company in the

world.

THE COURT: And arguably the largest company in the

world if we -- I don't know how we consider Apple and all those

other companies, whether they're real or not.

MR. JOHNSTON: You will never get an argument out of

me that they are a big, big company. They are a big, big

company. They do business everywhere.

But in terms of poking the bear, I mean, I'm not

aware that Exxon went out of its way to do anything to the

Attorney General. I wasn't even aware until I read their

papers that Exxon is or was back in March of 2016 a political

opponent of the Attorney General. I didn't think they made --

had any particular presence in political elections or so on.

You know, our CID was based on --

THE COURT: You're saying that very wryly like that

doesn't happen.

MR. JOHNSTON: Well --

THE COURT: Like Al Gore wasn't freaking involved in

all the politics that there could be of this. Mercy, he's

N.Y. App. 296
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front and center of this thing. He's the politician, wouldn't

you say?

MR. JOHNSTON: I didn't say that he wasn't. What I

said was, I wasn't aware that Exxon had done anything in

particular against Attorney General Healey.

THE COURT: Yeah, I understand that. But, you know,

you can't deny that these are politicians involved in this.

MR. JOHNSTON: Well --

THE COURT: Doesn't -- your Attorney General is not

appointed by the governor in Massachusetts.

MR. JOHNSTON: No, no. The attorney general --

THE COURT: She runs.

MR. JOHNSTON: -- runs for office.

THE COURT: Right. And she has run for other offices

prior to this, correct?

MR. JOHNSTON: No, she hasn't.

THE COURT: This is her first time?

MR. JOHNSTON: Yeah. She's 44. In fact, there's

alleged in their papers some sort of conspiracy going back to

2012. I mean, she took office in 2015, was her first office.

She had been a line attorney general until about a year before

the election, and then she stepped down and ran for Attorney

General.

THE COURT: And I'm assuming well thought of or she

wouldn't have got elected?
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MR. JOHNSTON: I think that many people think well of

her in Massachusetts.

THE COURT: Good. And I'm sure other states do, too.

Okay. Are you going to answer my other ones?

MR. JOHNSTON: I've probably forgotten what some of

them are.

THE COURT: That's okay. That's all right.

MR. JOHNSTON: But, no, if they're burning issues to

Your Honor, by all means, please ask me, because that's what

I'm up here for.

THE COURT: Sorry, I only ask them once. I don't go

back.

MR. JOHNSTON: Yeah. Well, I have my notes that

you -- you asked about why just Exxon. You asked is this case

like tobacco.

THE COURT: And it is going to go beyond Exxon,

right, if this is successful?

MR. JOHNSTON: Well --

THE COURT: I mean, you don't think other companies

were doing anything differently than they were, or do you?

MR. JOHNSTON: Look, depending on what we find in

Exxon, we may look other places. But, you know, Exxon is the

place that we've started, because there appeared to be a basis

from published documents about Exxon.

THE COURT: Oh, I get it. I understand it. I
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think -- I get why you did it. But you're likely to go after

other oil producers?

MR. JOHNSTON: Depends where this investigation leads

us.

Let me respond to some other things that came up a

little bit earlier about the First Amendment and Exxon's

speech. This is not --

THE COURT: The bottom line is, you want to have the

fight in Massachusetts, and you think that's the appropriate

place, right?

MR. JOHNSTON: We certainly do think it's

appropriate --

THE COURT: Right.

MR. JOHNSTON: -- because of the statutes and because

of jurisdiction.

THE COURT: And that's your strongest argument, way

stronger than your argument about, hey, the statute of

limitations can be extended. Anytime lawyers get into that,

you'd agree that's not your number one argument, correct?

That's not the strongest argument?

MR. JOHNSTON: No. It's toward the end of our brief.

THE COURT: Right. Exactly. I mean, that's the one

where you're -- you're being a pioneer. Nothing wrong with

that.

MR. JOHNSTON: Well, no, I'm not being a pioneer.
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I'm not arguing for an extension of the law. Those principles

exist in Massachusetts. We're saying that this case would fit

one of those exceptions.

THE COURT: Okay. That's a better -- you're right.

You're -- that's a better way of saying it.

MR. JOHNSTON: But with respect to the arguments

about political speech, you know, Mr. Anderson said we're

trying to basically squelch Exxon from saying stuff. You know,

what we're trying to do by our CID is not deal with what Exxon

necessarily wants to say five years from now, but, you know,

what has Exxon said already.

THE COURT: I get it.

MR. JOHNSTON: Did it make statements that were at

variance with what it knew? If it did, there could be

liability under the consumer protection statute.

THE COURT: If they had had information about how bad

global warming was and they said something other than that or

withheld it, then you want to know?

MR. JOHNSTON: That's correct.

THE COURT: Right?

MR. JOHNSTON: That's correct, so we can determine

whether the totality of the circumstances warrant bringing a

civil enforcement action. The circumstances may; they may not.

Attorney General Healey hasn't made any predetermination.

I mean, if she had, which is what Exxon suggests, I
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mean, we would have filed the lawsuit. But, you know --

THE COURT: You made a predetermination there's some

reasonable belief that there's some shenanigans going on.

MR. JOHNSTON: That's right. We had to have that

belief --

THE COURT: Right.

MR. JOHNSTON: -- in order to get the CID in the

first place.

THE COURT: Right.

MR. JOHNSTON: But we have to wait till we have the

evidence before we could stand up, sign our names on a pleading

under Rule 11, and say we have a right to collect something or

get an injunction against Exxon going forward.

THE COURT: I get it. I get it.

Whatever else you want to tell me that I cut you off,

tell me.

MR. JOHNSTON: I think that I probably dealt with

most of the things that I wanted to deal with, but may I just

confer with my associates?

THE COURT: Oh, sure, sure.

MR. JOHNSTON: Thank you very much.

(Pause)

THE COURT: Yes, sir?

MR. JOHNSTON: The consensus is sit down.

THE COURT: Okay. I would love to hear from all your
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other lawyers, especially Ms. Hoffer.

Is it "Hoffer" or "Hoffer"?

MR. JOHNSTON: Ms. Hoffer.

MS. HOFFER: Hoffer, Your Honor.

THE COURT: Hoffer. Because I know she's the one

that did all the special research, but I know her time is

limited. So I'll know that she would have liked to have told

me all about it, but that's okay. Okay?

Thank you.

MR. JOHNSTON: Yes.

THE COURT: Good presentation. I thought you did a

good job. You know, you're one of my -- I guess you're about

my thirteenth favorite Yankee, okay?

MR. JOHNSTON: Well, may I say, Your Honor, that I

hope you won't be upset at me if I say that I hope this is the

last time we see each other.

THE COURT: It's okay. It's okay. I have actually

been to some football games in Boston, and I might go back one

of these days again.

MR. JOHNSTON: I didn't think that people in Texas

thought that we played football in Massachusetts.

THE COURT: Oh, no. You beat my team when I went up

there.

MR. JOHNSTON: Oh, pro football. Okay.

THE COURT: It was good.
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MR. JOHNSTON: All right.

THE COURT: No, it was college. It was college.

MR. JOHNSTON: College?

THE COURT: So I love it, and I love your state.

It's a wonderful place for people to be, and I don't blame

y'all for living there.

MR. JOHNSTON: You are welcome in a friendly capacity

anytime.

THE COURT: Thank you.

MR. JOHNSTON: I'll put you up.

THE COURT: Thank you. I appreciate it. Thank you

very much.

MR. JOHNSTON: Okay. Thank you.

THE COURT: Do you have any response to any of

theirs? And then I'll give him a response, too.

MR. ANDERSON: Sure.

THE COURT: Particularly about jurisdiction. How the

heck do I have jurisdiction?

MR. ANDERSON: You have personal jurisdiction, Judge,

because the Defendant directed her intentional tort at Texas.

The face of the CID itself indicates that what she's

investigating is speech that occurred in Texas. She wants the

records of that speech that are in Texas, and she wants to

suppress speech that's coming out of Texas.

THE COURT: Okay. Stop. I get that.
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Here's my other question. Is it true what he said

about y'all cooperating in New York and not cooperating with

them?

MR. ANDERSON: Your Honor, we were served with a

subpoena before the press conference, and we are cooperating

with it.

THE COURT: Yes? No? Or whatever?

MR. ANDERSON: Yes.

THE COURT: So why the heck are we having this big

fight? I'm about to start a case involving 10,000, the largest

case in federal court. Why are y'all poking this bear? If you

are agreeing to cooperate there, why aren't you cooperating

with them?

MR. ANDERSON: Well, Your Honor, when we started

complying with New York, that was before the press conference,

and so circumstances have changed. And with respect to New

York, all options are on the table, and so --

THE COURT: What does that mean?

MR. ANDERSON: That means that we are considering our

options with respect to further compliance.

THE COURT: You're maybe going to comply or maybe

going to fight?

MR. ANDERSON: (Indicating in the affirmative)

THE COURT: Yes?

MR. ANDERSON: That's right, Judge. When we started
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complying with New York, it's a different landscape.

THE COURT: So if they had not had that press

conference, some poor judge somewhere else would be fiddling

with this, not me, right?

MR. ANDERSON: Your Honor, it's so rare that you have

evidence like this in the public record about an impermissible

motive behind a government action. Normally, that's the type

of thing that's concealed.

THE COURT: Yeah, but doesn't New York have the same

motive they've got?

MR. ANDERSON: Oh, New York -- like I said, judge, it

could very well be that -- that, you know, all options are

available, and they're being considered now, and it's possible.

THE COURT: All options are available. Mercy, you

sound like the Secretary of State or Defense or the guy that's

driving our nuclear submarines or something. It doesn't tell

me what that even means.

MR. ANDERSON: Judge, it just reflects the fact that

this has been a very fluid situation. And ExxonMobil's initial

reaction whenever it receives an inquiry from Government is to

respond and comply and to do what it's supposed to do like

everybody else. It's this press conference and these documents

that have come to light that have upended that normal

presumption.

And that's why everything that the defense says
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about, you know, we issue CIDs to investigate fraud, we issued

400 of them, including to Volkswagen -- you know, we're not

contesting any of that. That's all well and good and

appropriate.

THE COURT: So you're saying if they hadn't had this

press conference and it hadn't been pointed out that y'all are

doing something -- something that's a shenanigan, it might have

had a different outcome?

MR. ANDERSON: Right. If there had not been these

express public statements that the problem we have with

ExxonMobil is that it's confusing the public about the need for

the policies we support in the press conference, in the common

interest agreement, and in the CID itself --

THE COURT: How many documents have you produced to

New York? 700,000 or more? A bunch?

MR. ANDERSON: A bunch, Judge. Yeah, that production

has been ongoing for a while and --

THE COURT: Are you still producing?

MR. ANDERSON: We are still producing to New York,

yes.

THE COURT: Okay.

MR. ANDERSON: And, Judge, even --

THE COURT: But Schneiderman, is he part of this

still? Is he still part of this one?

MR. ANDERSON: Oh, yes. He's pictured on the right
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of -- in the press conference looking on, or on my right, the

Attorney General's left. He's there.

THE COURT: So I'm assuming after this press

conference and you had already been cooperating there was a

frank conversation with somebody from the Attorney General's

Office and a lawyer for Exxon, correct?

MR. ANDERSON: That would -- that -- without going

into those details, that would be a fair assumption, Judge.

THE COURT: Without going into those details, there

was a -- I don't know how frank -- very frank, kind of like

what happens at halftime at some football game between the

coach and the kid that let the guy score the touchdown. Those

really hard conversations, or that I had with my children

growing up when they messed up, you know.

MR. ANDERSON: Right.

THE COURT: A very hard conversation, correct?

MR. ANDERSON: Correct, Judge. Because this is the

type of thing that you don't expect to see in a normal

investigation --

THE COURT: Okay.

MR. ANDERSON: -- where the political objectives are

totally laid bare.

THE COURT: All right. Any other response?

MR. ANDERSON: Judge, I just think it's important to

address personal jurisdiction, Judge, because we are confident
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that you have personal jurisdiction. And the reason is --

THE COURT: He said no other federal judge has ever

done this. He even pulled my own cases out. I mean, how --

how appropriate.

MR. ANDERSON: Saxon, Judge, is a case that I'm sure

you remember.

THE COURT: I do remember.

MR. ANDERSON: You told, Judge, with the parties in

front of them, complaining about the fact that the orders that

were issued in Utah might have some effect here.

Walden is another case where the seizure of the money

took place in Georgia where the plaintiffs had been traveling.

The DEA agent was in Georgia. He seized the money there. They

go home to Arizona, and that's where they would like to have

their money. And then they file their lawsuit there. And the

Supreme Court says that's not enough. The fact that you feel

some of the effects in Arizona is not enough.

But then you have Calder which is where in California

there's a celebrity named Shirley Jones who resided there, and

the National Inquirer published a story in Florida which is

where all the defendants were, in Florida, criticizing her,

something about her personal life. She sues them for libel in

California. And the Supreme Court says that was appropriate,

there's personal jurisdiction over the National Inquirer and

those defendants in California because the brunt of the injury
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and the cause of action occurs in California.

Here, the cause of action occurs in Texas. This is

where ExxonMobil speaks. This is where the speech that the

Attorney General disapproves of is coming from. When she

issued her CID, she directed that intentional tort at this

state. And that is why the tort is here. She intentionally --

Let's think about the principle of personal

jurisdiction.

THE COURT: I get the principle, but you're comparing

Ms. Healey to the National Inquirer. So you're saying what she

did was akin to that?

MR. ANDERSON: It was akin to it in the sense that

she intentionally committed a tort and directed it at the State

of Texas. What she did was, she knows that Massachusetts is

not the state where ExxonMobil operates. We have a registered

agent there who receives service of process and sends it on

down to Texas.

What she did not like -- and it's in the CID -- is

she didn't like that there were certain statements that were

being made in Texas. She didn't like that speech. And she

wants the records that are here in Texas. And so she sent the

CID to the registered agent knowing that it would come to

Texas.

And there's -- you know, in addition to Calder,

there's plenty of Fifth Circuit authority on the proposition
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that where the communication creates a tort in Texas, like Wien

Air or Lewis, where you intentionally direct your conduct at

the State of Texas knowing that an intentional tort will occur

there, there's personal jurisdiction.

THE COURT: I get all that. I know those cases. I'm

not -- that's not it. I mean, has there ever been a judge do

this and shut down an attorney general?

MR. ANDERSON: Well, Judge, this is -- I mean, this

is honestly unprecedented. Has there ever been an amicus brief

filed by 11 state attorneys general saying one of our peers is

doing something wrong, she's violating the Constitution by

issuing it?

If there is such a case where we had that record and

a federal judge turned down jurisdiction, then I say that's a

good point. But the reason there's no precedent here is

because these actions are unprecedented. They're outrageous.

This is a misuse of law enforcement authority, because the

Attorney General and those she's working with, including Al

Gore --

THE COURT: All right. Let me stop you. What about

his argument that you have adequate remedy there in

Massachusetts?

MR. ANDERSON: Well, that presupposes that there is

some type of exhaustion requirement for a 1983 action that

first you have to go to state court, and if you can go to state
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court then you can't come to federal court. But if that were

true, then all 1983 actions would be heard in state courts

because you could always go. The court is a general

jurisdiction. You can bring your claims there. There's no

exhaustion requirement.

And so the idea that we could be in Massachusetts is

just -- it's just a false premise; that if we could be there,

then we can't be here. That's just not true.

THE COURT: You could be both?

MR. ANDERSON: We could be both, but the problem is

that the Massachusetts state court doesn't have personal

jurisdiction over ExxonMobil.

We filed there because we had to. We were

conservative. We didn't want to forfeit any rights we might

have, so we filed a petition there.

THE COURT: I'm assuming -- I have not looked at your

petition there, but I'm assuming that whatever you filed said

we're not giving up on our jurisdictional point. And there's a

procedure to do that, like we do with special appearance in

Texas, something like that?

MR. ANDERSON: Exactly right, Judge.

THE COURT: Something like that?

MR. ANDERSON: Precisely that. We made a special

appearance.

THE COURT: Appearance. Okay. Is that what it's
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called up there?

MR. ANDERSON: I believe it's called a special

appearance.

THE COURT: Is it? Okay.

MR. ANDERSON: Or it may have a different name, but

has that effect.

THE COURT: Okay. Okay.

MR. ANDERSON: We appeared to contest jurisdiction.

That was the first point in the brief, is that the Court does

not have personal jurisdiction over ExxonMobil. We asked that

the Court not do anything. We said just stay this action

pending the lawsuit that we filed here.

THE COURT: And they didn't do that.

MR. ANDERSON: So far the state hasn't done anything.

We're still in the middle of briefing. So we'll see if the

state -- when we go up there, we'll see if the Judge who's

assigned the case --

THE COURT: Stays it?

MR. ANDERSON: -- decides to stay it --

THE COURT: Okay.

MR. ANDERSON: -- in deference to these actions.

THE COURT: Okay.

MR. ANDERSON: So for those two reasons -- and, you

know, the third one, Judge, even if a Younger abstention was

relevant, you know, there's an exception for bad faith. And
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that's the idea that, you know, if there is a forum in state

court, if you're there because of the bad faith of the

defendant, well, that's not an argument for putting you in that

forum.

And so here there is a bad faith that permeates the

entire case. What we're arguing here is bad faith, that the

Attorney General brought this investigation in bad faith. She

brought it to deter the exercise of constitutional rights.

That is the definition of bad faith. And that means that

Younger abstention doesn't apply and the normal presumption

applies, which is that when a federal court has subject matter

jurisdiction over the cause and personal jurisdiction over the

parties, it hears the case.

THE COURT: And so you're saying -- he said, hey,

we've got a reasonable belief from these documents. You're

saying they can't have a reasonable belief. That's your

argument?

MR. ANDERSON: What I'm saying, Judge, is that that's

exactly right. They say they have a reasonable belief, but

everything they've told you about this case is pretext, and now

we hear for the first time that there are documents from the

'50s and '60s that might support their investigation? Well,

why didn't they put it in their briefs.

They've had -- they filed three -- at least three

briefs in this case, and all that they've cited as the basis
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for their investigation were those handful of documents from

the '80s, which we looked at and we told -- and we encourage

you to look at them, too, Judge. All they show is uncertainty

and doubt and the need for further research, the same as

everybody else in the '80s.

And then this theory about -- which the Defendants

haven't even tried to defend, this idea that the assets, the

proved reserves, might become stranded because of future

regulations that might be enacted -- who knows -- in response

to climate change.

THE COURT: Anything else?

MR. ANDERSON: Yes, Judge. May I have just one

moment?

THE COURT: Sure, sure, sure.

(Pause)

MR. ANDERSON: Could I make two final points, Judge?

THE COURT: Sure.

MR. ANDERSON: The first is the nature of the First

Amendment harms that we are asking for relief. Here those --

those are irreparable injuries. The injury is irreparable for

the reason that we were discussing before, is that you have

that constant risk that your regulator is going to take an

adverse action because she doesn't like what you're saying.

That's why it's settled precedent, and the defense

hasn't contended otherwise, that if you accept that there is a

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Todd Anderson, RMR, CRR (214) 753-2170

99

substantial likelihood that we will prove a First Amendment

violation here, then you've also found irreparable injury.

It's just a legal truism. If you find one, then you've got the

other.

So all of this back-and-forth about irreparable harm

is settled if you find that there is a First Amendment

violation, which we believe we have established.

THE COURT: I get that, but go back to -- what's

the -- what's the tort?

What do you think is the tort?

MR. ANDERSON: The tort is a constitutional tort.

It's, number one, the viewpoint discrimination that --

THE COURT: I get it. Okay.

MR. ANDERSON: -- motivates, and then the political

speech that's being burdened, the fishing expedition in

violation of the Fourth Amendment, and the biased investigation

in violation of due process.

THE COURT: Okay. I get that.

Okay. Go back to your other point.

MR. ANDERSON: Judge, I think the other point that is

very important here is that with respect to Volkswagen, which

was the example of an investigation that is on -- that is

similar to this one, Volkswagen. Perhaps I missed it, but was

there a press conference where the Attorney General and others

announced they were against diesel fuel, and so, therefore,
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would be investigating Volkswagen because they had a policy

disagreement about whether diesel fuel was an appropriate fuel

for Americans to use? I doubt it.

Did the subpoena to Volkswagen ask for 40 years of

records, or did it pertain only to a violation that occurred

within the limitations period?

Everyone knows the Volkswagen issue is a recent one.

It's within the four-year period. It's not from the '80s.

And, Judge, I think that comparison actually

undermines their argument quite a bit, because it shows the

difference between a real investigation and one that is -- one

that is pretext, one that's about changing the political debate

by putting pressure on a company to produce 40 years of records

so that someone can sift through all of them and find something

that can be used as leverage so the company will change its

position.

You know, that's the playbook that Matthew Pawa and

Peter Frumhoff wrote up a few years ago. It's the one that

they likely presented just before that press conference with

the Defendant and Al Gore. And it's the reason that this

Government action is impermissible.

THE COURT: Is that it?

MR. ANDERSON: That's all, Judge.

THE COURT: Thanks.

MR. ANDERSON: Thank you.
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THE COURT: Mr. Johnston, anything else?

MR. JOHNSTON: Just a few quick points, Your Honor --

THE COURT: You bet.

MR. JOHNSTON: -- in response to what Mr. Anderson

just said.

First off, it's my understanding in response to your

question that even though Attorney General Schneiderman was at

the press conference, even though there may have been frank

conversations, that Exxon continues to produce documents to New

York.

Second of all, Exxon has suggested that there is no

comparison between the Volkswagen case and this one. In fact,

there are plenty of similar comparisons. There were press

articles about what had happened at Volkswagen. We sent out a

CID. We worked collaboratively with other attorneys general to

find out whether, in fact, there had been deceptive conduct.

We ended up settling the case on the basis of what we learned

through the CID.

I want to also make one last point about something

that is unclear in what Exxon is seeking here. Exxon has asked

you to grant an injunction preventing us from enforcing the CID

or seeking to enforce the CID. And that may mean simply that

they don't want the Attorney General to do something unilateral

about the CID, which, as I have explained to you, we can't,

because we need court authority to do so.
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But it may also mean, although they don't say it so

explicitly, that if you were to grant an injunction against us

enforcing the CID, it means that we can't even file our brief

in three weeks in Massachusetts Superior Court.

And we certainly would urge you, regardless of what

you are thinking about the case, not to tell us we can't file

our briefs in Massachusetts court.

And the last corollary to that is that Mr. Anderson

has suggested that they have irreparable harm because of the

First Amendment. They don't have any irreparable harm if

they're not producing any documents. And at least until the

Massachusetts court rules under our state procedure that we're

entitled to documents, there's no First Amendment issue because

there's no document being produced.

So for all of these reasons, including the ones that

I raised earlier, Your Honor --

THE COURT: What about his argument Younger doesn't

apply where you've got 1983?

MR. JOHNSTON: Well, I think that in a number of

cases that Younger -- that addressed Younger, I think some were

1983, but I won't --

THE COURT: I'll look. You know, I don't know. I'm

not trying to set you up. I don't know the answer.

MR. JOHNSTON: And, frankly, I can't remember whether

any of the cases we cited did or not.
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THE COURT: Okay. I'll look at it. I promise you.

MR. JOHNSTON: And I don't want to make a statement

that I can't back up --

THE COURT: Okay. Thank you.

MR. JOHNSTON: -- since, after all, that's what this

case is about.

THE COURT: Yes, sir. Yes, sir. Thank you.

MR. JOHNSTON: Thank you.

THE COURT: Anything else?

MR. ANDERSON: Judge, could I just clarify that the

Younger point wasn't that it was because it's a 1983 action.

THE COURT: Oh, I'm sorry.

MR. ANDERSON: But it was because it's bad faith.

Younger abstention could easily apply in a 1983 action --

THE COURT: It could. Okay.

MR. ANDERSON: -- when there is no bad faith. It's

the bad faith.

The other point was just that as a general

proposition the mere existence of a state forum doesn't

preclude a 1983 action from proceeding in federal court.

THE COURT: Oh, okay. Okay.

MR. ANDERSON: It's two different --

THE COURT: I got it backwards.

MR. JOHNSTON: But, Your Honor, just with respect to

Younger, the case law does say that that bad-faith exception to
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Younger --

THE COURT: Yes, sir.

MR. JOHNSTON: -- is to be applied. And the term

they use is parsimonious things. So we would urge you to be

very parsimonious --

THE COURT: Whoa. I better write that word down.

That's a big word.

MR. JOHNSTON: It means --

THE COURT: Could that be rarely?

MR. JOHNSTON: Very, very rarely.

THE COURT: Mercy. We use that in Waco occasionally.

Okay. Off the record.

(Discussion off the record)

(Hearing adjourned)

N.Y. App. 302
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I, TODD ANDERSON, United States Court Reporter for the

United States District Court in and for the Northern District

of Texas, Dallas Division, hereby certify that the above and

foregoing contains a true and correct transcription of the

proceedings in the above entitled and numbered cause.

WITNESS MY HAND on this 19th day of September, 2016.

/s/Todd Anderson
TODD ANDERSON, RMR, CRR
United States Court Reporter
1100 Commerce St., Rm. 1625
Dallas, Texas 75242
(214) 753-2170

N.Y. App. 303
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IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF TEXAS 

FORT WORTH DIVISION 

 

EXXON MOBIL CORPORATION, 

 

 Plaintiff, 

 

v. 

 

MAURA TRACY HEALEY, Attorney 

General of Massachusetts in her official 

capacity, 

 

 Defendant. 

 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

 

 

 

 

Civil Action No. 4:16-CV-469-K 

 

  

ORDER 

 

 Plaintiff Exxon Mobil Corporation’s Motion for a Preliminary Injunction (Doc. 

No. 8) and Defendant Attorney General Healey’s Motion to Dismiss (Doc. No. 41) 

are under advisement with the Court.  Plaintiff Exxon Mobil Corporation (“Exxon”) 

moves to enjoin Defendant Attorney General Maura Tracy Healey of Massachusetts 

from enforcing the civil investigative demand (“CID”) the Commonwealth of 

Massachusetts issued to Exxon on April 19, 2016.  The Attorney General claims that 

the CID was issued to investigate whether Exxon committed consumer and securities 

fraud on the citizens of Massachusetts.  Exxon contends that the Attorney General 

issued the CID in an attempt to satisfy a political agenda.  Compliance with the CID 

would require Exxon to disclose documents dating back to January 1, 1976 that relate 

to what Exxon possibly knew about climate change and global warming.    
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Additionally, Defendant Attorney General Healey moves to dismiss Plaintiff 

Exxon’s Complaint for (1) lack of personal jurisdiction under Federal Rule of Civil 

Procedure 12(b)(2), (2) lack of subject matter jurisdiction under Rule 12(b)(1) under 

Younger v. Harris, 401 U.S. 37 (1971), (3) lack of subject matter jurisdiction under Rule 

12(b)(1) because the dispute is not yet ripe, and (4) improper venue under Rule 

12(b)(3).  Before reaching a decision on either Plaintiff Exxon’s Motion for a 

Preliminary Injunction or Defendant Attorney General Healey’s Motion to Dismiss, 

the Court ORDERS that jurisdictional discovery be conducted.   

I. Applicable Law 

The Court has an obligation to examine its subject matter jurisdiction sua sponte 

at any time.  See FW/PBS, Inc. v. City of Dallas, 493 U.S. 215, 230–31 (1990);  see also 

Ruhrgas AG v. Marathon Oil Co., 526 U.S. 574, 583 (1999) (“[S]ubject-matter 

delineations must be policed by the courts on their own initiative even at the highest 

level.”).   A district court has broad discretion in all discovery matters, including 

whether to permit jurisdictional discovery.  Wyatt v. Kaplan, 686 F.2d 276, 283 (5th 

Cir. 1982).  “When subject matter jurisdiction is challenged, a court has authority to 

resolve factual disputes, and may devise a method to . . . make a determination as to 

jurisdiction, ‘which may include considering affidavits, allowing further discovery, 

hearing oral testimony, or conducting an evidentiary hearing.’”  Hunter v. Branch 

Banking and Trust Co., No. 3:12-cv-2437-D, 2012 WL 5845426, at *1 (N.D. Tex. Nov. 

19, 2012) (quoting Moran v. Kingdom of Saudi Arabia, 27 F.3d 169, 172 (5th Cir. 
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1994)).  If subject matter jurisdiction turns on a disputed fact, parties can conduct 

jurisdictional discovery so that they can present their arguments and evidence to the 

Court.  In re Eckstein Marine Serv. L.L.C., 672 F.3d 310, 319 (5th Cir. 2012). 

II. The Reason for Jurisdictional Discovery 

One of the reasons Defendant Attorney General Healey moves to dismiss 

Plaintiff Exxon’s Complaint is for lack of subject matter jurisdiction under Rule 

12(b)(1).  Fed. R. Civ. P. 12(b)(1).  The Court particularly wants to conduct 

jurisdictional discovery to determine if Plaintiff Exxon’s Complaint should be dismissed 

under Rule 12(b)(1) for lack of subject matter jurisdiction because of the application 

of Younger abstention.  See Younger, 401 U.S. at 43–45;  Health Net, Inc. v. Wooley, 534 

F.3d 487, 494 (5th Cir. 2008) (stating that although Younger abstention originally 

applied only to criminal prosecution, it also applies when certain civil proceedings are 

pending if important state interests are involved in the proceeding).  The Supreme 

Court in Younger “espouse[d] a strong federal policy against federal court interference 

with pending state judicial proceedings.”  Middlesex Cty. Ethics Comm. v. Garden State 

Bar Ass’n, 457 U.S. 423, 431 (1982).    

Jurisdictional discovery needs to be conducted to consider whether the current 

proceeding filed by Exxon in Massachusetts Superior Court challenging the CID 

warrants Younger abstention by this Court.  If Defendant Attorney General Healey 

issued the CID in bad faith, then her bad faith precludes Younger abstention.  See Bishop 

v. State Bar of Texas, 736 F.2d 292, 294 (5th Cir. 1984).  Attorney General Healey’s 
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actions leading up to the issuance of the CID causes the Court concern and presents 

the Court with the question of whether Attorney General Healey issued the CID with 

bias or prejudgment about what the investigation of Exxon would discover.   

Prior to the issuance of the CID, Attorney General Healey and several other 

attorneys general participated in the AGs United for Clean Power Press Conference on 

March 29, 2016 in New York, New York.  Notably, the morning before the AGs United 

for Clean Power Press Conference, Attorney General Healey and other attorneys 

general allegedly attended a closed door meeting.  At the meeting, Attorney General 

Healey and the other attorneys general listened to presentations from a global warming 

activist and an environmental attorney that has a well-known global warming litigation 

practice.  Both presenters allegedly discussed the importance of taking action in the 

fight against climate change and engaging in global warming litigation.   

One of the presenters, Matthew Pawa of Pawa Law Group, P.C., has allegedly 

previously sued Exxon for being a cause of global warming.  After the closed door 

meeting, Pawa emailed the New York Attorney General’s office to ask how he should 

respond if asked by a Wall Street Journal reporter whether he attended the meeting 

with the attorneys general.  The New York Attorney General’s office responded by 

instructing Pawa “to not confirm that [he] attended or otherwise discuss” the meeting 

he had with the attorneys general the morning before the press conference.  

During the hour long AGs United for Clean Power Press Conference, the 

attorneys general discussed ways to solve issues with legislation pertaining to climate 
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change.  Attorney General Eric Schneiderman of New York and Attorney General 

Claude Walker of the United States Virgin Islands announced at the press conference 

that their offices were investigating Exxon for consumer and securities fraud relating to 

climate change as a way to solve the problem.    

Defendant Attorney General Healey also spoke at the AGs United for Clean 

Power Press Conference.  During Attorney General Healey’s speech, she stated that 

“[f]ossil fuel companies that deceived investors and consumers about the dangers of 

climate change should be, must be, held accountable.”  Attorney General Healey then 

went on to state that, “[t]hat’s why I, too, have joined in investigating the practices of 

ExxonMobil.  We can all see today the troubling disconnect between what Exxon knew, 

what industry folks knew, and what the company and industry chose to share with 

investors and with the American public.”  The speech ended with Attorney General 

Healey reiterating the Commonwealth of Massachusetts’s commitment to combating 

climate change and that the fight against climate change needs to be taken “[b]y quick, 

aggressive action, educating the public, holding accountable those who have needed to 

be held accountable for far too long.”  Subsequently, on April 19, 2016, Attorney 

General Healey issued the CID to Exxon to investigate whether Exxon committed 

consumer and securities fraud on the citizens of Massachusetts. 

The Court finds the allegations about Attorney General Healey and the 

anticipatory nature of Attorney General Healey’s remarks about the outcome of the 

Exxon investigation to be concerning to this Court.  The foregoing allegations about 
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Attorney General Healey, if true, may constitute bad faith in issuing the CID which 

would preclude Younger abstention.  Attorney General Healey’s comments and actions 

before she issued the CID require the Court to request further information so that it 

can make a more thoughtful determination about whether this lawsuit should be 

dismissed for lack of jurisdiction.   

III. Conclusion 

Accordingly, the Court ORDERS that jurisdictional discovery by both parties 

be permitted to aid the Court in deciding whether this law suit should be dismissed on 

jurisdictional grounds. 

SO ORDERED. 

 Signed October 13
th

, 2016. 

     ______________________________________ 

     ED KINKEADE 

     UNITED STATES DISTRICT JUDGE 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF TEXAS 

FORT WORTH DIVISION 

 

EXXON MOBIL CORPORATION,   § 

      §  

                                         Plaintiff,  § 

    §  

v.      § No. 4:16-CV-469-K 

      §  

MAURA TRACY HEALEY, Attorney  § 

General of Massachusetts, in her   § 

official capacity,    § 

      §  

                                         Defendant.  § 

      §  

 

 

 

EXXON MOBIL CORPORATION’S MOTION 

FOR LEAVE TO FILE A FIRST AMENDED COMPLAINT 

 

 

Pursuant to Rule 15(a) of the Federal Rules of Civil Procedure, Plaintiff Exxon Mobil 

Corporation (“ExxonMobil”) respectfully submits this Motion for Leave to File a First 

Amended Complaint.  In support thereof, Plaintiff shows the Court as follows: 

1. Plaintiff moves the Court for leave to file a first amended complaint. 

2. As set out more fully in Plaintiff’s Memorandum of Law in Support of Plaintiff’s 

Motion for Leave to File a First Amended Complaint, Plaintiff should be granted leave to file 

the amended complaint.  Under Rule 15(a), there is a strong presumption in favor of permitting 

amendment, and there is no reason to depart from that presumption here. 

3. No party will be prejudiced by the proposed amendment. 
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PRAYER 

For these reasons, and those set out in the Memorandum of Law in Support of Plaintiff’s 

Motion for Leave to File a First Amended Complaint, Plaintiff requests that the Court grant it 

leave to file its First Amended Complaint. 
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Dated:  October 17, 2016 

 

 

EXXON MOBIL CORPORATION 

 

By:  /s/ Patrick J. Conlon  

Patrick J. Conlon 

pro hac vice 

State Bar No. 24054300 

patrick.j.conlon@exxonmobil.com  

Daniel E. Bolia 

State Bar No. 24064919 

daniel.e.bolia@exxonmobil.com 

1301 Fannin Street 

Houston, TX 77002 

(832) 624-6336 

 

 

/s/ Theodore V. Wells, Jr.   

Theodore V. Wells, Jr.  

pro hac vice 

twells@paulweiss.com 

Michele Hirshman  

pro hac vice 

mhirshman@paulweiss.com  

Daniel J. Toal  

pro hac vice 

dtoal@paulweiss.com  

PAUL, WEISS, RIFKIND, WHARTON & 

GARRISON, LLP 

1285 Avenue of the Americas 

New York, NY 10019-6064 

(212) 373-3000 

Fax: (212) 757-3990 

  

Justin Anderson  

pro hac vice 

janderson@paulweiss.com 

2001 K Street, NW 

Washington, D.C. 20006-1047 

(202) 223-7300 

Fax: (202) 223-7420 

 

Counsel for Exxon Mobil Corporation 

 

 

 

 

 

/s/ Nina Cortell  

Nina Cortell  

State Bar No. 04844500 

nina.cortell@haynesboone.com 

HAYNES & BOONE, LLP 

2323 Victory Avenue 

Suite 700 

Dallas, TX 75219 

(214) 651-5579 

Fax: (214) 200-0411 

 

 

 

 

/s/ Ralph H. Duggins  

Ralph H. Duggins  

State Bar No. 06183700 

rduggins@canteyhanger.com 

Philip A. Vickers  

State Bar No. 24051699 

pvickers@canteyhanger.com 

Alix D. Allison  

State Bar. No. 24086261 

aallison@canteyhanger.com 

CANTEY HANGER LLP 

600 West 6th Street, Suite 300 

Fort Worth, TX 76102 

(817) 877-2800 

Fax: (817) 877-2807 
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CERTIFICATE OF SERVICE 

 I hereby certify that on October 17, 2016, a copy of the foregoing instrument was served 

on the following party via the Court’s CM/ECF system in accordance with the Federal Rules 

of Civil Procedure: 

 

Maura Healey 

Massachusetts Attorney General’s Office 

One Ashburton Place 

Boston, MA 02108-1518 

Phone: (617) 727-2200 

 

 

 

 

         

/s/ Ralph H. Duggins  

    Ralph H. Duggins 
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CERTIFICATE OF CONFERENCE 

 

 I certify that at 8:25 a.m. CDT Pat Conlon, Justin Anderson, and I called Richard 

Johnston, one of the lawyers representing Defendant Healey.  We were advised he was away at 

a meeting. We then tried to reach Melissa Hoffer and were told that she was unavailable and in 

a morning meeting.  We next tried Christophe Courchesne, Chief of the Environmental 

Protection Division, and reached him at 8:30 am CDT.  Mr. Anderson advised Mr. Courchesne 

that Plaintiff would this morning be filing a motion for leave to amend its Complaint to add two 

new claims and to add the Attorney General for the State of New York as a co-defendant.  He 

also identified the claims to be added.  Mr. Courchesne initially advised us that Defendant 

Healey opposed the motion unless he got back to us by 9 am.   Mr. Courchesne later emailed to 

state that that Defendant Healey does not at this time consent to the relief sought by Plaintiff’s 

motion.  Plaintiff will supplement this Certificate of Conference if it turns out Defendant 

consents to the relief sought by the motion.  

 

 

 

 

 

/s/ Ralph H. Duggins  

    Ralph H. Duggins 
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high. Moreover, the proliferation of cellular telephones has resulted in 
increased consumer complaints regarding calling plan advertisements 
and service contracts. The Attorneys General have been in the forefront 
of bringing enforcement actions against long distance carriers and their 
resellers. In 2002, twenty-four Attorneys General reached a Sl.S 
million settlement with the three largest long-distance carriers, resolving 
claims they advertised their long distance services without adequately 
disclosing the extra fees customers would have to pay to take advantage 
of these offers.2

• More recently, thirty-two Attorneys General settled 
with three of the nation's largest wireless carriers, resolving allegations of 
misleading advertisements and unclear disclosures relating to agreement 
terms and wireless coverage areas.2

' 

T elemarketing Fraud 
State and federal do-not-call laws have provided consumers with 

enhanced protection against intrusion by unwelcome marketing 
calls. From 2003-06, Attorneys General augmented that protection 
by bringing more than 800 telemarketing fraud enforcement actions 
in state and federal courts. In response to enhanced regulation and 
enforcement, much illegal telemarketing has moved off-shore. In 
order to counter this increased challenge in enforcement and consumer 
protection, Attorneys General have addressed the high number of 
"fraud-induced" transfers, i.e., money wired by consumers via U.S.­
based companies that, in turn, forward the money to off-shore 
fraudulent telemarketers. In 2005, forty-seven states and the District of 
Columbia settled allegations against a major wire transferor, requiring 
it to institute consumer warnings and other consumer protections, as 
well as fund a multi-million dollar peer-counseling program designed 
to reach more than three million consumers. ' 

Multisfate Actions 
Cooperative multistate enforcement efforts continue to be an 

extremely effective tool for combating fraud perpetrated on a multistate 

:~ . . 
Press Release, Office of the Attorney G<;ner:tl of M~ryland, Long D1st.lncc Carncrs 

Agree to Disclose E.'\1:ra Costs and Fees to Consumers (Feb. 21. 2002). 
l' Press Rd~ase, Office of the Anorncy General of Wyoming, Anorneys Gcncral Settle 

Clai~s Against Wireless Carriers (July 22, 2004). 
' Dcscret Morning News, Wire Transfer Firm Agrees to Settlemwt (Nov. 15, 2005). 

Chapter IJ Consuml!r PrfJI.!CfifJII 245 

basis. This cooperation has greatly enhanced the enforcement 
work of Attorneys General in halting practices found in more than 
one jurisdiction. Attorneys General routinely share complaint 
data, conduct joint investigations and devise coordinated litigation 
strategies. Joint enforcement efforts have been directed against travel 
scams, telemarketing and telecommunications fraud, quackery, illegal 
drug marketing, privacy breaches, predatory lending and deceptive 
advertising. 

Through NAAG, subcommittees, task forces and working groups 
have been established to monitor specific issues on behalf of all 
the Attorneys General. These include: privacy, subprime lending, 
telemarketing fraud, telecommunications, health fraud, pharmaceutical 
issues, financial practices and automobiles. Quite often, multistate 
enforcement actions, legislative and rulemaking commentary and 
NAAG resolutions grow out of the work of these subgroups. In other 
instances, multistate enforcement efforts are the result of ad hoc groups 
of states convened for the limited purpose of the enforcement effort. 
Examples of these efforts include investigations into the maker of 
defective bullet-proof vests; a maker of genetically-modified corn that 
entered food and grain chains and prompted a nationwide recall of food 
products; and a book publisher that purposely overcharged schools and 
public libraries for books. 
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GUIDELINES FOR
 
JOINT STATE/FEDERAL
 

CIVIL ENVIRONMENTAL 

ENFORCEMENT LITIGATION
 

March 2003 

Prepared by: 

National Association of Attorneys General 	 United States Department of Justice 
Environment & Natural Resources Division 
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o United States Attorneys 

There are 94 United States Attorneys, one for each federal judicial district. The role 
of the U.S. Attorney in a civil environmental enforcement case ranges from lead 
counsel to local counsel. Assistant United States Attorneys (AUSAs) bring 
considerable experience with their district courts, including court procedures. The 
U.S. Attorneys Manual describes the roles of ENRD and U.S. Attorneys in more 
detail; see http://www.usdoj.gov/usao/eousa/foiareadingroomiusaml.This link 
also has contact information for each U.S. Attorney office. 

D 	 Communicate Regularly 

o 	 Establish a mechanism for regular communication between the state Attorneys 
General offices, ENRD, and EPA regional office enforcement divisions outside the 
context of specific cases, such as periodic conference calls or e-mail groups. 

o 	 Use regular communications to identify opportunities for joint effort, share 
information on new cases or policies, and foster an atmosphere of cooperation that 
will reduce the possibility of disagreements or tension once litigation has 
commenced. 

o 	 Regular communication and cooperation can reduce the instances in which the 
federal and state agencies are separately investigating and/or prosecuting violations 
arising out of the same incidents or occurrences. 

o 	 Include state and federal client agencies as appropriate. 

keeps current lists of environmental contacts. In a few states, civil environmental litigation is handled by the state 
environmental agency. 

- 6­
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B. COORDINATING JOINT LITIGATION IN A SPECIFIC CASE  

The importance of communicating early and often cannot be overemphasized. Regular 
communication will help establish a common approach and understanding, is vitalfor effective case 
management, and will reduce disputes between the plaintiffs and aid in resolving those that may 
develop. 

1. Early StatelFederal Coordination Efforts 

D 	 Determine whether joint federal/state enforcement action is appropriate. 

o 	 Are the two governments likely to pursue common interests and goals? 

o 	 Is the case likely to require or benefit from joint prosecution? 

o 	 Is joint prosecution an efficient use of enforcement resources? 

D 	 Reach agreement on common goals in litigation as early as possible, and record these goals 
for reference. 

D 	 Wherever possible, discuss the case and the process for joint decision making early -- well 
before the filing ofthe complaint or the beginning ofsettlement negotiations with actual or 
potential defendants. 

D 	 DO NOT wait until the settlement is nearly concluded before contacting the other sovereign! 

D 	 Where prior coordination with a state or federal counterpart is not possible, contact should 
be made as soon as possible after the filing of the action to discuss the case and the potential 
for joint enforcement. 

D 	 Use established lines of communication (such as those already developed outside the 
litigation context, and contacts developed with EPA Regional enforcement offices and EPA 
and state program offices). 

D 	 Hold a '"kick-off' conference call or meeting with the appropriate federal and state personnel. 

o 	 Consider including counsel from ENRD (and as appropriate the USAO), the state 
Attorney General's office, a representative( s) from the relevant EPA Office of 
Regional Counsel, state agency counsel, if appropriate, and state and EPA regional 
program representatives. 

o People with background knowledge about the violator should be given the 
opportunity to share information about the company and the potential violations. 

- 7 ­
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D. INFORMATION SHARING  

In order to bring civil cases jointly, the United States and states need to share confidential 
and privileged information. As discussed below, a number ofsteps must be taken to facilitate afree 
exchange ofconfidential information while protecting confidences and privileges. However, the 
parties should be aware that, even if these steps are taken, there are certain risks that shared 
information cannot be protected. 

o 	 Discuss Information Sharing Early 

o 	 Discuss issues relating to the exchange ofconfidential and privileged information at 
the beginning ofthe cooperative effort, before documents are exchanged, in order to 
avoid waiving critical privileges or disclosing information or documents that are 
restricted from disclosure by federal or state statute.I.!.! 

o 	 Common law privileges that should be protected while working together include the 
attorney-client privilege, the work product privilege and the deliberative process 
privilege. State and federal interpretations of the deliberate process privilege and 
means of invoking it may differ. Federal case law tends to construe the privilege 
more narrowly than some state law. Accordingly, the state and federal attorneys 
should discuss the reach ofthis privilege (as well as their understandings concerning 
the other privileges) early so that privileged documents and discussions can best be 
protected. 

o 	 It is important that client agencies understand the scope of the various privileges to 
prevent the inadvertent disclosure of documents or information during discovery or 
in responding to FOIA requests. This is particularly important where the privilege 
is held by their federal or state counterpart, as may be the case with documents 
subject to the deliberative process privilege. 

o 	 Sharing Information Between Plaintiffs - the Common Interest Privilege 

o 	 Asserting that the state and the United States have a common interest In an 
enforcement action may protect the exchange of privileged information from 
discovery (especially if this assertion is embodied in a confidentiality agreement -­
see below). 

o 	 In general, privileged communications can be shared with parties that have a 

For example, federal regulations published at 40 C.F.R. Part 2, subpart B, and the Trade Secrets Act, 18 
U.S.c. § 1905, restrict the disclosure of documents that have been claimed as confidential business information 
and/or trade secrets. The Privacy Act, 5 U .S.c. § 552a, restricts the disclosure of such information as an individual's 
social security number, medical history, education, financial transactions, and employment history. 

- 20 ­
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common legal strategy without waiving confidentiality. This privilege (actually a 
doctrine of nonwaiver) provides that the confidential sharing of privileged 
information between persons who have a "common interest" does not waive the 
underlying privilege. ?1:! 

o 	 The party asserting the privilege must show that: (1) the communications were made 
in the course of a j oint effort, (2) the statements were designed to further that effort, 
and (3) the underlying privilege has not been waived.llI 

o 	 Before exchanging documents, check the law in your jurisdiction. Currently, the 
First, Second, Third, Fifth, Sixth, Seventh and Tenth Circuits have had occasion to 
adopt the common interest privilege only for attorney client material.w The Fourth, 
Eighth and D.C. Circuits have had occasion to adopt the common interest privilege 
for both attorney work product and attorney client communications.llI It appears that 
there is increasing recognition ofthis principle, and research on the issue did not turn 
up caselaw rejecting the validity of the doctrine. 

o 	 Sharing Information Between Plaintiffs - Confidentiality Agreements 

?1:! See United States v. Evans, 113 F.3d 1457, 1467 (7th Cir. 1997); Bank Brussels Lambert v. Credit Lyonnais 
(Suisse) S.A., 160 F.R.D. 437, 446-48 (S.D.N.Y. 1995). See also United States v. Schwimmer, 892 F.2d 237,243 
(2d. Cir.1989), aff'd, 924 F.2d 443 (1991), cert. denied, 502 U.S. 810 (1991); Transmirra Products Corp. v. 
Monsanto Chemical Co., 26 F.R.D. 572, 578 (S.D.N.Y. 1960). 

See In re Bevill, Bresler & Schulman Asset Management Corp" 805 F.2d 120, 126 (3d Cir. 1986), (citing 
In re Grand Jury Subpoena Duces Tecum Dated Nov. 16,1974,406 F. Supp. 381 (S.D.N.Y. 1975)). 

See Cavallaro v. United States, 284 F.3d 236, 250 (1 st Cir. 2002); Federal Deposit Insurance Corporation v. 
Ogden Corporation, 202 F.3d 454, 461-462 (1st Cir. 2000); United States v. Weissman, 195 F.3d 96, 99-100 (2nd Cir. 
1999); United States v. Moscony, 927 F.2d 742, 753 (3 rd Cir. 1991); In re Grand Jury Proceedings Jean Auclair, 961 
F.2d 65, 69-71 (5th Cir. 1992); In re Santa Fe Intern. Corp., 272 F.2d 705,711-12 (5th Cir. 2001); Reed v. Baxter, 
134 F.3d 351,357-358 (6th Cir. 1998); United States v. Evans, 113 F.3d 1457, 1467-1468 (7th Cir. 1997); In re 
Grand Jury Proceedings, 156 F.3d 1038, 1042-43 (10th Cir. 1998). See also United States v. Aramony, 88 F.3d 
1369,1392 (4th Cir. 1996); 

1lI See In re Grand Jury Subpoena~ 902 F.2d 244, 249 (4th Cir. 1990); In re Grand Jury Subpoena Duces 
Tecum, 112 F.3d 910,922-23 (8th Cir. 1997); In re Bruce R. Lindsey, 158 F.3d 1263, 1282-83 (D.C. Cir. 1998). See 
also Brill v. Walt Disney Pictures and Television, 2000 WL 1770657 (9th Cir. 2000)(unpublished opinion). 
Numerous district courts within the other circuits have also recognized the application of the common interest rule to 
the work product doctrine. Transmirra Products Corp. v. Monsanto Chemical Co" 26 F.R.D. 572, 578 (S.D.N.Y. 
1960); U.S. Information Systems, Inc. v. Intern. Brotherhood of Electrical Workers Local Union 2002 WL 
31296430 at *3 (S.D.N.Y. Oct. 11, 2002); Katz v. AT&T Corp., 191 F.R.D. 433,437 (E.D. Pa. 2000); LaSalle Bank 
Nat. Ass'n v. Lehman Bros. Holdings, Inc., 209 F.R.D. 112,116 (D. Md. 2002); Bowman v. Brush Wellman, Inc,., 
2001 WL 1339003 at *3 (N.D. Ill. 2001); Power Mosfet Technologies v. Siemens AG, 206 F.R.D. 422,424 (E.D. 
Tex. 2000); Filanowski v. Wal-mart Stores, Inc" 1999 WL 33117058 at * 1 (D.Me. 1999); In re Imperial Corp. v. 
Shields, 179 F.R.D. 286, 289 (S.D. Cal. 1998). 
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ATTORNEY GENERAL OF THE STATE OF NEW YORK 
INVESTOR PROTECTION BUREAU         
ENVIRONMENTAL PROTECTION BUREAU 
  
---------------------------------------------------------------------X 
 
IN THE MATTER OF      
  ASSURANCE OF
 DISCONTINUANCE PURSUANT 
DYNEGY INC.,      TO EXECUTIVE LAW § 63(15)
 
   Respondent.     AOD # 08-132 
 
---------------------------------------------------------------------X 
 
 WHEREAS: 

A. Pursuant to Executive Law § 63(12) and General Business Law § 352, in 

September 2007 Andrew M. Cuomo, Attorney General of the State of New York, caused an 

inquiry to be made of Dynegy Inc. (the “Company”) regarding the adequacy of the Company’s 

disclosures to investors, including in its filings with the Securities and Exchange Commission 

(“SEC”) concerning the expected impact of climate change and the regulation of greenhouse gas 

(“GHG”) emissions on the Company’s operations, financial condition, and plans to construct  

new coal-fired electric generating units.   

B. On September 14, 2007, the Attorney General issued a subpoena duces tecum to 

the Company seeking information regarding the Company’s disclosure practices.  Subsequently, 

on October 29, 2007 and April 8, 2008, representatives of the Attorney General and the 

Company met to discuss the Company’s disclosures and other sources of information available 

to investors, and the Company provided documents responsive to the subpoena. 

C. Through its subsidiaries, Dynegy Inc. produces and sells electric energy, capacity 

and ancillary services in many U.S. markets.  The power generation portfolio consists of more 

 1 
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than 18,000 megawatts of baseload, intermediate and peaking power plants fueled by a mix of 

natural gas, coal and fuel oil.  In addition to operating assets, Dynegy Inc. owns a 50 percent 

interest in a development joint venture with LS Power, and minority interests in two coal-fired 

plants currently under construction.   

D. Dynegy represents that the joint development platform currently includes 

approximately 6,400 megawatts of potential new site projects, including coal and gas initiatives, 

and approximately 3,100 megawatts of natural gas-fired repowering, solar and efficiency 

initiatives at existing operating facilities in the portfolio. 

E. The Company has agreed to resolve this investigation voluntarily.  After entering 

into discussions with the Attorney General’s office, Dynegy filed its 10-K for the year 2007, in 

which the Company voluntarily provided more detailed information about climate change risk 

than in previous SEC filings.  Based on the Company’s commitment to expand and/or continue 

to provide a discussion of climate change and possible attendant risks in its Form 10-K filing 

with the SEC as set forth in paragraph 1, below, the Attorney General agrees to conclude the 

above-referenced inquiry. 

 THEREFORE, without admitting or denying that there has been any violation of law or 

wrongdoing, the Company and the Attorney General have agreed to enter into this Assurance of 

Discontinuance (“Assurance”) for the purpose of resolving this investigation. 

 NOW, upon the consent of the undersigned counsel for the Attorney General and the 

Company, it is hereby STIPULATED and AGREED pursuant to Executive Law § 63(15) as 

follows: 

 1. Disclosures to Investors Concerning Climate Change Risk.  The Company 

shall disclose (or, to the extent applicable, continue to disclose) in its 10-K filings:   

 2 
N.Y. App. 335

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 349 of 606   PageID 4887



(a)  Analysis of Financial Risks from Regulation.  The material financial risks 

to the Company associated with the regulation of GHG emissions in relation to climate 

change.  At a minimum, this shall include: 

(1) Present Law.  Identification of GHG legislation or regulations in 

effect in states and countries in which the Company operates and 

an analysis of the material financial effect, if any, of the legislation 

or regulations, including, but not limited to, the costs of 

compliance with the Regional Greenhouse Gas Initiative. 

(2) Probable Future Law.  Discussion of expected trends in GHG 

legislation or regulations likely to be adopted that would have a 

material financial effect on the Company’s business and an 

assessment of the material financial effect, if any, of the legislation 

or regulations, including a discussion of the factors that may affect 

the Company’s business. 

(b) Analysis of Financial Risks from Litigation.   A description of any 

litigation related to climate change involving the Company the outcome of which will 

likely have a material financial effect on the Company and any climate change-related 

decisions issued by the United States Supreme Court, any United States Court of 

Appeals, or any court in any jurisdiction in which the Company operates that the 

Company concludes are likely to have a material financial effect on its business.  

 (c)  Analysis of Financial Risks from Physical Impacts of Climate Change.  

The material financial risks to the Company’s operations, if any, from the physical 

impacts associated with climate change including the impact of an increase in sea level 

 3 
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and changes in weather conditions, such as increases in extreme weather events, changes 

in precipitation resulting in drought or water shortages, and changes in temperature. 

  (d) Strategic Analysis of Climate Change Risk and Emissions Management.  

To the extent the Company’s GHG emissions materially affect its financial exposure from 

climate change risk, the Company shall include: 

(1) Climate Change Statement.  The Company’s current position on 

climate change.  

(2) Emissions Management.  The Company’s: 

(i) estimated GHG emissions (in tons) for the reporting year;   

(ii) expected increases in GHG emissions (in tons) from 

planned new electric generation projects for which a state 

or EPA Clean Air Act permit has been sought; 

(iii) strategies to reduce its climate change risk and to adapt to 

the physical impacts of climate change, including actions 

the Company is taking to reduce, offset, or limit GHG 

emissions (such actions may include, but are not limited to, 

emission reduction programs, energy efficiency and 

conservation programs, renewable energy development, 

diversification of electricity resources, improvements in 

energy infrastructure, and/or participation in research and 

development of new technologies to reduce GHG 

emissions);  

 4 
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(iv) the results of strategies undertaken to date, and the 

expected effect of such strategies on future GHG 

emissions, including any GHG emission reduction goals (as 

a percentage of aggregate emissions) the Company seeks to 

achieve from such strategies.    

(3) Corporate Governance of Climate Change.  The Company’s 

corporate governance process applicable to climate change issues, 

including the role of the Board of Directors; and a statement 

regarding environmental performance factors, including meeting 

climate change objectives, incorporated into officer compensation, 

if any. 

Except as otherwise required by law, the Company may identify or reference other public 

documents or reports, including, but not limited to, annual reports, proxy statements and other 

submittals to state agencies relating to GHG emissions and climate change risks in its Form 10-K 

filing with the SEC to provide further details on climate change risk.    

 2. Entire Settlement.  This Assurance shall constitute the entire agreement of the 

parties with respect to settlement of the inquiry by the Attorney General referenced herein and is 

in full satisfaction of any and all potential civil and criminal claims that could have been raised 

with respect thereto. 

 3. Binding Effect.  This Assurance shall be binding on the Company and its 

officers, directors and successors. 

 4. Compliance with Other Disclosure Obligations.  In the event that the Company 

reasonably believes that the performance of its disclosure obligations under any provision of this 

 5 
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Assurance would conflict with any federal law, regulation, or binding directive that may be 

enacted or adopted after the date of this Assurance such that compliance with both this 

Assurance and such provision of federal law, regulation or binding directive would be impossible 

without violating such law, regulation, or directive, the Company shall notify the Attorney 

General within 14 days of the effective date of such law, regulation or binding directive, and the 

parties shall meet or confer at their earliest convenience to discuss same.    

 5. Termination of Assurance of Discontinuance.  Subject to paragraph 4 herein, 

this Assurance and the obligations agreed to herein shall terminate within 4 years of the effective 

date of the Assurance.   

 6. Execution of the Assurance.  The Attorney General and the Company agree that 

this Assurance may be executed in counterparts, and that the separate execution of the signatures 

shall not affect their validity.  The effective date of this Assurance shall be the date on which the 

latter signature is executed. 

 7. Governing Law.  This Assurance shall be governed by the laws of the State of 

New York without reference to conflicts-of-law provisions.  In the event a provision of this 

Assurance is held unenforceable in a court of competent jurisdiction or is otherwise contrary to 

applicable federal, state or other law, the remaining provisions of this Assurance shall continue 

in full force and effect as though such provision were stricken from the Assurance. 

 8. Notices.  Any and all correspondence related to this Assurance must reference 

AOD # 08-132.  Notices required under this Assurance shall be sent, by first class or express 

mail, to the following party representatives: 

For the Attorney General: 

Michael J. Myers   Daniel Sangeap 
Morgan A. Costello   Assistant Attorney General 

 6 
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Assistant Attorneys General Investor Protection Bureau 
Environmental Protection Bureau New York State Attorney General 
Ken York State Attorney General 120 Broadway 
The Capi to1 New York. New York 10271 
Albany, New York 12224 

For the Company: 

J.  Kevin Btodgett 
Generdl Counsel 
Dy negy I nc. 
1000 Louisiana Street. Suitc 5800 
Houston. 7'exas 77002 

CONSENTED AND AGREED TO: 

AhLIKtW M .  ClJOMO 
Attorney General of the State of New York 

By : 
DANIEI, SANGEAP 
Assistant Attorney General 
Investor Protection Bureau 
1 20 Broadway 
New York, New York 1027 1 

Dated: 1 ~ / 7 . 1  / a o @ ~  

Dynegy Inc. 
7 

/"; - - >;--- -< Bq : 
-?f Kevin FBodgett >, 
Lk- t~c ra l  ~ o & e t  3 n - r ~ ~ ~  Administration 

C- - 

Dated: c - i c e ,  
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ATTORNEY GENERAL OF THE STATE OF NEW YORK  
INVESTOR PROTECTION BUREAU         
ENVIRONMENTAL PROTECTION BUREAU 
  
---------------------------------------------------------------------X 
 
IN THE MATTER OF      
  ASSURANCE OF 
 DISCONTINUANCE PURSUANT 
THE AES CORPORATION     TO EXECUTIVE LAW § 63(15) 
 
   Respondent.     AOD # 09-159 
 
---------------------------------------------------------------------X 
 
 WHEREAS: 

A. Pursuant to Executive Law § 63(12) and General Business Law § 352, in 

September 2007 Andrew M. Cuomo, Attorney General of the State of New York, caused an 

inquiry to be made of The AES Corporation (“AES” or the “Company”) regarding the adequacy 

of the Company’s disclosures to investors, including in its filings with the Securities and 

Exchange Commission (“SEC”), concerning the expected impact of climate change and the 

regulation of greenhouse gas (“GHG”) emissions on the Company’s operations and financial 

condition.   

B. On September 14, 2007, the Attorney General issued a subpoena duces tecum to 

the Company seeking information regarding the Company’s disclosure practices.  Subsequently, 

on October 29, 2007 and September 9, 2008, representatives of the Attorney General and the 

Company met to discuss the Company’s disclosures and other sources of information available 

to investors, and the Company provided documents responsive to the subpoena. 

C. AES is a global electricity generation company with operations in 29 countries. 

As of 2007, the Company’s subsidiaries had generation capacity of approximately 43,000 

megawatts.   

N.Y. App. 342
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D. AES has launched strategies to grow its alternative energy generation business 

and to develop a climate change solutions business which focuses on, among other things, 

generating GHG emission offset credits.  

E. The Company has agreed to resolve this investigation voluntarily.  After the 

Attorney General’s office commenced its inquiry, AES filed its 10-K for the year 2007, in March 

2008, in which it voluntarily provided more information about risks in connection with climate 

change than in its previous SEC filings.  Based on the Company’s commitment to continue to 

provide and/or expand the discussion of material risks related to climate change in its Form 10-K 

filing with the SEC as set forth in this agreement, the Attorney General agrees to conclude the 

above-referenced inquiry. 

 THEREFORE, without admitting or denying that there has been any violation of law or 

wrongdoing, the Company and the Attorney General have agreed to enter into this Assurance of 

Discontinuance (“Assurance”) for the purpose of resolving this investigation. 

 NOW, upon the consent of the undersigned counsel for the Attorney General and the 

Company, it is hereby STIPULATED and AGREED pursuant to Executive Law § 63(15) as 

follows: 

 1. Disclosures to Investors Concerning Climate Change Risk.  The Company 

shall continue to disclose (or, to the extent applicable, disclose) in its 10-K filings:   

(a)  Analysis of Financial Risks from GHG Regulation.  The material financial 

risks to the Company associated with the regulation of GHG emissions in relation to 

climate change.  At a minimum, this shall include: 

(1) Present Law.  Identification of GHG legislation or regulations in 

effect in states and countries in which the Company operates that 
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would have a material effect on the Company’s business and, to 

the extent reasonably estimable, an analysis of the material 

financial effect, if any, of the legislation or regulations, including, 

but not limited to, the costs of compliance with the Regional 

Greenhouse Gas Initiative. 

(2) Probable Future Law.  Discussion of reasonably expected trends in 

GHG legislation or regulations that would have a material effect on 

the Company’s business and, to the extent reasonably estimable, an 

assessment of the material financial effect, if any, of the legislation 

or regulations, including a discussion of the factors that may affect 

the Company’s business. 

(b) Analysis of Financial Risks from Litigation.   A description of any 

litigation related to climate change involving the Company the outcome of which will 

likely have a material financial effect on the Company and any climate change-related 

decisions issued by the United States Supreme Court, any United States Court of 

Appeals, or any court in any jurisdiction in which the Company operates that the 

Company concludes are likely to have a material financial effect on its business.  

 (c)  Analysis of Financial Risks from Physical Impacts of Climate Change.  

The material financial risks to the Company’s operations, if any, from the possible 

physical impacts associated with climate change, as identified by the Intergovernmental 

Panel on Climate Change and including, as relevant, the impact of an increase in sea level 

and changes in weather conditions, such as increases in extreme weather events, changes 

in precipitation resulting in drought or water shortages, and changes in temperature. 

N.Y. App. 344
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  (d) Strategic Analysis of Climate Change Risk and Emissions Management.  

To the extent the Company’s GHG emissions materially affect its financial exposure from 

climate change risk, the Company shall include: 

(1) Climate Change Statement.  The Company’s current position on 

climate change.  

(2) Emissions Management.  The Company’s: 

(i) estimated CO2 emissions and other measured GHG 

emissions (in tons) for the most recent available period, and 

the methodology used;   

(ii) expected increases in CO2 emissions and other measured 

GHG emissions (in tons) from planned new coal fired 

electric generation projects for which a U.S. state or EPA 

Clean Air Act permit has been applied for, expected 

increases in CO2 emissions and other measured GHG 

emissions (in tons) from planned new non-coal fired 

electric generation projects for which a U.S. state or EPA 

Clean Air Act permit (or the foreign equivalent) has been 

received, and the GHG estimation methodology used; 

(iii) any material strategies to reduce its climate change risk and 

to adapt to the physical impacts of climate change, 

including actions the Company is taking to reduce, offset, 

or limit GHG emissions (such actions may include, but are 

not limited to, GHG offset projects, emission reduction 

N.Y. App. 345

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 359 of 606   PageID 4897



 5 

programs, energy efficiency and conservation programs, 

renewable energy development, diversification of 

electricity resources, improvements in energy 

infrastructure, and/or participation in research and 

development of new technologies to reduce GHG 

emissions); and 

(iv) the results of strategies undertaken to date, and the 

expected effect of such strategies on future GHG 

emissions, including any GHG emission reduction goals (as 

a percentage of aggregate emissions) the Company seeks to 

achieve from such strategies. 

(3) Corporate Governance of Climate Change.  The Company’s 

corporate governance process applicable to climate change issues, 

including the role of the Board of Directors; and a statement 

regarding environmental performance factors, including meeting 

climate change objectives, incorporated into officer compensation, 

if any. 

Except as otherwise required by law, the Company may identify or reference other public 

documents or reports, including, but not limited to, annual reports, proxy statements and other 

submittals to state agencies relating to GHG emissions and climate change risks in its Form 10-K 

filing with the SEC to provide further details on climate change risk.    

 2. Entire Settlement.  This Assurance shall constitute the entire agreement of the 

parties with respect to settlement of the inquiry by the Attorney General referenced herein and is 

N.Y. App. 346
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in full satisfaction of any and all potential civil and criminal claims that could have been raised 

with respect thereto. 

 3. Binding Effect.  This Assurance shall be binding on the Company and its 

officers, directors and successors. 

 4. Compliance with Other Disclosure Obligations.  In the event that the Company 

reasonably believes that the performance of its disclosure obligations under any provision of this 

Assurance would conflict with any federal law, regulation, or binding directive that may be 

enacted or adopted after the date of this Assurance such that compliance with both this 

Assurance and such provision of federal law, regulation or binding directive would be impossible 

without violating such law, regulation, or directive, the Company shall notify the Attorney 

General within 14 days of the effective date of such law, regulation or binding directive, and the 

parties shall meet or confer at their earliest convenience to discuss same.    

 5. Termination of Assurance of Discontinuance.  Subject to paragraph 4 herein, 

this Assurance and the obligations agreed to herein shall terminate within 4 years of the effective 

date of the Assurance.   

 6. Execution of the Assurance.  The Attorney General and the Company agree that 

this Assurance may be executed in counterparts, and that the separate execution of the signatures 

shall not affect their validity.  The effective date of this Assurance shall be the date on which the 

latter signature is executed. 

 7. Governing Law.  This Assurance shall be governed by the laws of the State of 

New York without reference to conflicts-of-law provisions.  In the event a provision of this 

Assurance is held unenforceable in a court of competent jurisdiction or is otherwise contrary to 

N.Y. App. 347
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applicable federal, state or other law, the remaining provisions of this Assurance shall continue

in full force and effect as though such provision were stricken from the Assurance.

8. Notices. Any and all correspondence related to this Assurance must reference

AOO # 09-159. Notices required under this Assurance shall be sent, by first class or express

mail, to the following party representatives:

For the Attorney General:

I
I
!

Michael J. Myers
Morgan A. Costello
Assistant Attorneys General
Environmental Protection Bureau
New York State Attorney General
The Capitol
Albany, New York 12224

For the Company:

General Counsel
The AES Corporation
4300 Wilson Boulevard
Arlington, VA 22203

Daniel Sangeap
Assistant Attorney General
Investor Protection Bureau
New York State Attorney General
120 Broadway
New York, New York] 0271

CONSENTED AND AGREED TO:

ANDREW M. CUOMO
Attorney General of the State of New York

By:
DANIEL SANGE
Assistant Attorney General
Investor Protection Bureau
120 Broadway
New York, New York 10271
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Exxon's Own Research Confirmed Fossil Fuels' Role in Global Warming Decades Ago

Top executives were warned of possible catastrophe from greenhouse effect, then led efforts to block solutions.

By Neela Banerjee, Lisa Song and David Hasemyer

Sep 16, 2015

Exxon's Richard Werthamer (right) and Edward Garvey (left) are aboard the company's Esso Atlantic tanker working on a project
to measure the carbon dioxide levels in the ocean and atmosphere. The project ran from 1979 to 1982. (Credit: Richard Werthamer)

At a meeting in Exxon Corporation's headquarters, a senior company scientist named James F. Black addressed an audience of powerful oilmen.
Speaking without a text as he flipped through detailed slides, Black delivered a sobering message: carbon dioxide from the world's use of fossil
fuels would warm the planet and could eventually endanger humanity.

"In the first place, there is general scientific agreement that the most likely manner in which mankind is influencing the global climate is through
carbon dioxide release from the burning of fossil fuels," Black [1] told Exxon's Management Committee, according to a written version he
recorded later.

It was July 1977 when Exxon's leaders received this blunt assessment, well before most of the world had heard of the looming climate crisis.

A year later, Black, a top technical expert in Exxon's Research & Engineering division, took an updated version of his presentation to a broader
audience. He warned Exxon scientists and managers that independent researchers estimated a doubling of the carbon dioxide (CO2)
concentration in the atmosphere would increase average global temperatures by 2 to 3 degrees Celsius (4 to 5 degrees Fahrenheit), and as much
as 10 degrees Celsius (18 degrees Fahrenheit) at the poles.  Rainfall might get heavier in some regions, and other places might turn to desert.

N.Y. App. 392
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"Some countries would benefit but others would have their agricultural output reduced or destroyed," Black said, in the written summary of his
1978 talk.

His presentations reflected uncertainty running through scientific circles about the details of climate change, such as the role the oceans played
in absorbing emissions. Still, Black estimated quick action was needed. "Present thinking," he wrote in the 1978 summary, "holds that man has
a time window of five to ten years before the need for hard decisions regarding changes in energy strategies might become critical."

Exxon responded swiftly. Within months the company launched its own extraordinary research into carbon dioxide from fossil fuels and its
impact on the earth. Exxon's ambitious program included both empirical CO2 sampling and rigorous climate modeling. It assembled a brain
trust that would spend more than a decade deepening the company's understanding of an environmental problem that posed an existential threat
to the oil business.

Then, toward the end of the 1980s, Exxon curtailed its carbon dioxide research [2]. In the decades that followed, Exxon worked instead at the
forefront of climate denial. It put its muscle behind efforts to manufacture doubt about the reality of global warming its own scientists had once
confirmed. It lobbied to block federal and international action to control greenhouse gas emissions. It helped to erect a vast edifice of
misinformation that stands to this day.

This untold chapter in Exxon's history, when one of the world's largest energy companies worked to understand the damage caused by fossil
fuels, stems from an eight-month investigation by InsideClimate News. ICN's reporters interviewed former Exxon employees, scientists, and
federal officials, and consulted hundreds of pages of internal Exxon documents, many of them written between 1977 and 1986, during the
heyday of Exxon's innovative climate research program. ICN combed through thousands of documents from archives including those held at the
University of Texas-Austin, the Massachusetts Institute of Technology and the American Association for the Advancement of Science.

The documents record budget requests, research priorities, and debates over findings, and reveal the arc of Exxon's internal attitudes and work
on climate and how much attention the results received.

Reporter Neela Banerjee on Exxon and climate change | ...

Of particular significance was a project launched in August 1979, when the company outfitted a supertanker with custom-made instruments.
The project's mission was to sample carbon dioxide in the air and ocean along a route from the Gulf of Mexico to the Persian Gulf.

In 1980, Exxon assembled a team of climate modelers who investigated fundamental questions about the climate's sensitivity to the buildup  of
carbon dioxide in the air. Working with university scientists and the U.S. Department of Energy, Exxon strove to be on the cutting edge of
inquiry into what was then called the greenhouse effect.

Exxon's early determination to understand rising carbon dioxide levels grew out of a corporate culture of farsightedness, former employees said.
They described a company that continuously examined risks to its bottom line, including environmental factors. In the 1970s, Exxon modeled
its research division after Bell Labs, staffing it with highly accomplished scientists and engineers.

In written responses to questions about the history of its research, ExxonMobil spokesman Richard D. Keil said that "from the time that climate
change first emerged as a topic for scientific study and analysis in the late 1970s, ExxonMobil has committed itself to scientific, fact-based
analysis of this important issue."

"At all times," he said, "the opinions and conclusions of our scientists and researchers on this topic have been solidly within the mainstream of
the consensus scientific opinion of the day and our work has been guided by an overarching principle to follow where the science leads. The
risk of climate change is real and warrants action."

At the outset of its climate investigations almost four decades ago, many Exxon executives, middle managers and scientists armed themselves
with a sense of urgency and mission.

One manager at Exxon Research, Harold N. Weinberg [3], shared his "grandiose thoughts" about Exxon's potential role in climate research in a
March 1978 internal company memorandum that read: "This may be the kind of opportunity that we are looking for to have Exxon technology,
management and leadership resources put into the context of a project aimed at benefitting mankind."

N.Y. App. 393
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His sentiment was echoed by Henry Shaw [4], the scientist leading the company's nascent carbon dioxide research effort.

"Exxon must develop a credible scientific team that can critically evaluate the information generated on the subject and be able to carry bad
news [5], if any, to the corporation," Shaw wrote to his boss Edward E. David [6], the president of Exxon Research and Engineering in 1978.
"This team must be recognized for its excellence in the scientific community, the government, and internally by Exxon management."

Scientist Richard Werthamer on Exxon and climate chan...

Irreversible and Catastrophic

Exxon budgeted more than $1 million over three years for the tanker project to measure how quickly the oceans were taking in CO2. It was a
small fraction of Exxon Research's annual $300 million budget, but the question the scientists tackled was one of the biggest uncertainties in
climate science: how quickly could the deep oceans absorb atmospheric CO2? If Exxon could pinpoint the answer, it would know how long it
had before CO2 accumulation in the atmosphere could force a transition away from fossil fuels.

Exxon also hired scientists and mathematicians to develop better climate models and publish research results in peer-reviewed journals. By
1982, the company's own scientists, collaborating with outside researchers, created rigorous climate models – computer programs that simulate
the workings of the climate to assess the impact of emissions on global temperatures. They confirmed an emerging scientific consensus that
warming could be even worse than Black had warned five years earlier.

Between 1979 and 1982, Exxon researchers sampled carbon dioxide levels aboard the company's Esso Atlantic tanker (shown
here).

Exxon's research laid the groundwork for a 1982 corporate primer [7] on carbon dioxide and climate change prepared by its environmental
affairs office. Marked "not to be distributed externally," it contained information that "has been given wide circulation to Exxon management."
In it, the company recognized, despite the many lingering unknowns, that heading off global warming "would require major reductions in fossil
fuel combustion."

Unless that happened, "there are some potentially catastrophic events that must be considered," the primer said, citing independent experts.
"Once the effects are measurable, they might not be reversible."

The Certainty of Uncertainty

Like others in the scientific community, Exxon researchers acknowledged the uncertainties surrounding many aspects of climate science,
especially in the area of forecasting models. But they saw those uncertainties as questions they wanted to address, not an excuse to dismiss what
was increasingly understood.

"Models are controversial," Roger Cohen [8], head of theoretical sciences at Exxon Corporate Research Laboratories, and his colleague,
Richard Werthamer, senior technology advisor at Exxon Corporation, wrote in a May 1980 status report on Exxon's climate modeling program.
"Therefore, there are research opportunities for us."

When Exxon's researchers confirmed information the company might find troubling, they did not sweep it under the rug.
N.Y. App. 394

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 408 of 606   PageID 4946

http://insideclimatenews.org/news/15092015/henry-shaw
http://insideclimatenews.org/sites/default/files/documents/Credible%20Scientific%20Team%201978%20Letter.pdf
http://insideclimatenews.org/news/15092015/edward-david
https://www.youtube.com/watch?v=37L_qi1hupI
http://insideclimatenews.org/sites/default/files/documents/1982%20Exxon%20Primer%20on%20CO2%20Greenhouse%20Effect.pdf
http://insideclimatenews.org/news/15092015/roger-cohen


11/13/2016 Exxon's Own Research Confirmed Fossil Fuels' Role in Global Warming Decades Ago

https://insideclimatenews.org/print/41128 4/6

"Over the past several years a clear scientific consensus has emerged," Cohen wrote in September 1982, reporting on Exxon's own analysis of
climate models. It was that a doubling of the carbon dioxide blanket in the atmosphere would produce average global warming of 3 degrees
Celsius, plus or minus 1.5 degrees C (equal to 5 degrees Fahrenheit plus or minus 1.7 degrees F).

"There is unanimous agreement in the scientific community that a temperature increase of this magnitude would bring about significant changes
in the earth's climate," he wrote, "including rainfall distribution and alterations in the biosphere."

He warned that publication of the company's conclusions might attract media attention because of the "connection between Exxon's major
business and the role of fossil fuel combustion in contributing to the increase of atmospheric CO2."

Nevertheless, he recommended publication.

Our "ethical responsibility is to permit the publication of our research in the scientific literature," Cohen wrote. "Indeed, to do otherwise would
be a breach of Exxon's public position and ethical credo on honesty and integrity."

Exxon followed his advice. Between 1983 and 1984, its researchers published their results in at least three peer-reviewed papers in Journal of
the Atmospheric Sciences and an American Geophysical Union monograph.

Scientist Ed Garvey on Exxon and climate change | FRO...

David, the head of Exxon Research, told a global warming conference [9] financed by Exxon in October 1982 that "few people doubt that the
world has entered an energy transition away from dependence upon fossil fuels and toward some mix of renewable resources that will not pose
problems of CO2 accumulation." The only question, he said, was how fast this would happen.

But the challenge did not daunt him. "I'm generally upbeat about the chances of coming through this most adventurous of all human
experiments with the ecosystem," David said.

Exxon considered itself unique among corporations for its carbon dioxide and climate research.  The company boasted in a January 1981 report,
"Scoping Study on CO2," that no other company appeared to be conducting similar in-house research into carbon dioxide, and it swiftly gained
a reputation among outsiders for genuine expertise.

"We are very pleased with Exxon's research intentions related to the CO2 question. This represents very responsible action, which we hope will
serve as a model for research contributions from the corporate sector," said David Slade, manager of the federal government's carbon dioxide
research program at the Energy Department, in a May 1979 letter to Shaw. "This is truly a national and international service."

Business Imperatives

In the early 1980s Exxon researchers often repeated that unbiased science would give it legitimacy in helping shape climate-related laws that
would affect its profitability.

Still, corporate executives remained cautious about what they told Exxon's shareholders about global warming and the role petroleum played in
causing it, a review of federal filings shows. The company did not elaborate on the carbon problem in annual reports filed with securities
regulators during the height of its CO2 research.

Nor did it mention in those filings that concern over CO2 was beginning to influence business decisions it was facing.

Throughout the 1980s, the company was worried about developing an enormous gas field off the coast of Indonesia because of the vast amount
of CO2 the unusual reservoir would release.

Exxon was also concerned about reports that synthetic oil made from coal, tar sands and oil shales could significantly boost CO2 emissions. The
company was banking on synfuels to meet growing demand for energy in the future, in a world it believed was running out of conventional oil.  

N.Y. App. 395
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In the mid-1980s, after an unexpected oil glut caused prices to collapse, Exxon cut its staff deeply to save money, including many working on
climate. But the climate change problem remained, and it was becoming a more prominent part of the political landscape.

"Global Warming Has Begun, Expert Tells Senate," declared the headline of a June 1988 New York Times article describing the Congressional
testimony of NASA's James Hansen, a leading climate expert. Hansen's statements compelled Sen. Tim Wirth (D-Colo.) to declare during the
hearing that "Congress must begin to consider how we are going to slow or halt that warming trend."

With alarm bells suddenly ringing, Exxon started financing efforts to amplify doubt about the state of climate science.

Exxon helped to found and lead the Global Climate Coalition, an alliance of some of the world's largest companies seeking to halt government
efforts to curb fossil fuel emissions. Exxon used the American Petroleum Institute, right-wing think tanks, campaign contributions and its own
lobbying to push a narrative that climate science was too uncertain to necessitate cuts in fossil fuel emissions.

As the international community moved in 1997 to take a first step in curbing emissions with the Kyoto Protocol, Exxon's chairman and
CEO Lee Raymond [10] argued to stop it.

"Let's agree there's a lot we really don't know about how climate will change in the 21st century and beyond," Raymond said in his speech
before the World Petroleum Congress in Beijing in October 1997.

"We need to understand the issue better, and fortunately, we have time," he said. "It is highly unlikely that the temperature in the middle of the
next century will be significantly affected whether policies are enacted now or 20 years from now."

Over the years, several Exxon scientists who had confirmed the climate consensus during its early research, including Cohen and David, took
Raymond's side, publishing views that ran contrary to the scientific mainstream.

Paying the Price

Exxon's about-face on climate change earned the scorn of the scientific establishment it had once courted.

In 2006, the Royal Society, the United Kingdom's science academy, sent a harsh letter to Exxon accusing it of being "inaccurate and
misleading" on the question of climate uncertainty. Bob Ward, the Academy's senior manager for policy communication, demanded that Exxon
stop giving money to dozens of organizations he said were actively distorting the science.

In 2008, under mounting pressure from activist shareholders, the company announced it would end support for some prominent groups such as
those Ward had identified.

Still, the millions of dollars Exxon had spent since the 1990s on climate change deniers had long surpassed what it had once invested in its path-
breaking climate science aboard the Esso Atlantic.

"They spent so much money and they were the only company that did this kind of research as far as I know," Edward Garvey [11], who was a
key researcher on Exxon's oil tanker project, said in a recent interview with InsideClimate News and Frontline. "That was an opportunity not
just to get a place at the table, but to lead, in many respects, some of the discussion. And the fact that they chose not to do that into the future is
a sad point."

Michael Mann, director of the Earth System Science Center at Pennsylvania State University, who has been a frequent target of climate deniers,
said that inaction, just like actions, have consequences. When he recently spoke to InsideClimate News, he was unaware of this chapter in
Exxon's history.

"All it would've taken is for one prominent fossil fuel CEO to know this was about more than just shareholder profits, and a question about our
legacy," he said. "But now because of the cost of inaction—what I call the 'procrastination penalty'—we face a far more uphill battle."

Click here for Part II [12], an accounting of Exxon's early climate research; Part III [13], a review of Exxon's climate modeling efforts; Part IV
[14], a dive into Exxon's Natuna gas field project; Part V [15], a look at Exxon's push for synfuels; Part VI [16], an accounting of Exxon's
emphasis on climate science uncertainty.

ICN staff members Zahra Hirji, Paul Horn, Naveena Sadasivam, Sabrina Shankman and Alexander Wood also contributed to this report.
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Exxon Believed Deep Dive Into Climate Research Would Protect Its Business

Outfitting its biggest supertanker to measure the ocean's absorption of carbon dioxide was a crown jewel in Exxon's research program.

Neela Banerjee, Lisa Song, David Hasemyer

Sep 17, 2015

Researchers conducted Exxon's first climate-related project aboard the Esso Atlantic tanker, pictured here, between 1979 and 1982.

In 1981, 12-year-old Laura Shaw won her seventh-grade science fair at the Solomon Schechter Day School in Cranford, N.J. with a project on the greenhouse effect.

For her experiment, Laura used two souvenir miniatures of the Washington Monument, each with a thermometer attached to one side. She placed them in glass bowls and
covered one with plastic wrap – her model of how a blanket of carbon dioxide traps the reflected heat of the sun and warms the Earth. When she turned a lamp on them,
the thermometer in the plastic-covered bowl showed a higher temperature than the one in the uncovered bowl.

If Laura and her two younger siblings were unusually well-versed in the emerging science of the greenhouse effect, as global warming was known, it was because their
father, Henry Shaw [1], had been busily tracking it for Exxon Corporation.

Henry Shaw, a former Exxon scientist, and his son David Shaw. (Credit: Family of Henry Shaw)

"I knew what the greenhouse effect was before I knew what an actual greenhouse was," David Shaw, Henry's son, said in a recent interview.

Henry Shaw, who died in 2003, was one of the Exxon scientists engaged in an ambitious quest to comprehend the potentially devastating effects that carbon dioxide
emissions could have on the climate. From the late 1970s to the mid-80s, Exxon scientists worked at the cutting edge of climate change research, documents examined by
InsideClimate News show. This history of that research emerged from an eight-month investigation by InsideClimate News.

Exxon documents show that top corporate managers were aware of their scientists' early conclusions about carbon dioxide's impact on the climate. They reveal that
scientists warned management that policy changes to address climate change might affect profitability. After a decade of frank internal discussions on global warming and
conducting unbiased studies on it, Exxon changed direction in 1989 and spent more than 20 years discrediting the research its own scientists had once confirmed.

After reading the first chapter of InsideClimate News' series on Exxon's carbon dioxide research, the company declined to answer specific questions. In an email, Exxon
spokesman Richard D. Keil said he would no longer respond to inquiries from InsideClimate News, and added, "ExxonMobil scientists have been involved in climate
research and related policy analysis for more than 30 years, yielding more than 50 papers in peer-reviewed publications [2]."

Building the Team

Henry Shaw was part of an accomplished group at Exxon tasked with studying the greenhouse effect. In the mid-70s, documents show that Shaw was responsible for
seeking out new projects that were "of national significance," and that could win federal funding. Others included Edward E. David, Jr. [3], a former science advisor to
President Richard Nixon, and James F. Black [4], who worked on hydrogen bomb research at Oak Ridge National Laboratory in the 1950s.

Black, who died in 1988, was among the first Exxon scientists to become acquainted with the greenhouse effect. Esso, as Exxon was known when he started, allowed him
to pursue personal scientific interests. Black was fascinated by the idea of intentionally modifying weather to improve agriculture in arid countries, said his daughter,
Claudia Black-Kalinsky.

"He believed that big science could save the world," she said. In the early 1960s, Black helped draft a National Academy of Sciences report on weather and climate
modification. Published in 1966, it said the buildup of carbon dioxide in the atmosphere [5] "agrees quite well with the rate of its production by man's consumption of
fossil fuels."

In the same period, a report for President Lyndon Johnson from the President's Science Advisory Council in 1965 said the burning of fossil fuels "may be sufficient to
produce measurable and perhaps marked changes in climate" by the year 2000.

By 1977, Black had become a top technical expert at Exxon Research & Engineering, a research hub based in Linden, N.J., and a science advisor to Exxon's top
management.  That year he made a presentation [6] to the company's leading executives warning that carbon dioxide accumulating in the upper atmosphere would warm
the planet and if the CO2 concentration continued to rise, it could harm the environment and humankind.

"The management committee consisted of the top level senior managers at Exxon. The chairman, the president, the senior vice presidents, corporate wide," N. Richard
Werthamer [7], who worked at Exxon Research, said in a recent interview with InsideClimate News. "The management committee only has a limited amount of time and
they're only going to deal with issues that are of relevance to the corporation as a whole. They're not interested in science per se, they are interested in the implications, so
it was very significant."

In those years, the evidence of global warming justified neither panic nor complacency. "A lively sense of urgency," is what the National Academy of Sciences (NAS)
called for in a 1977 report [8] that contained a comprehensive survey of what was understood about global warming at that time.

The NAS report said that it would be understandable if the uncertainties of climate science elicited a cautious response from researchers and policymakers. But "if the
decision is postponed until the impact of man-made climate changes has been felt, then, for all practical purposes, the die will already have been cast," it concluded.

Shaw heard these conclusions in October 1977 at a meeting in Atlanta organized by scientists and officials from the Carter administration who had formed a "study group
on global environmental effects of carbon dioxide," he told Exxon colleagues in a memo two weeks later [9].

The NAS report had concluded that the climatic effects of rising carbon dioxide "may be the primary limiting factor on energy production from fossil fuels over the next
few centuries," Shaw wrote, quoting the report's central conclusion almost verbatim.

Along with an awareness of the science, Shaw gained a sense of opportunity, Exxon documents show. The U.S. Energy Department, which had only been created in 1977
in response to a global oil shortage, was launching a research program into carbon dioxide's effects and planned to disburse about $9 million to research laboratories, Shaw
learned.

At the time, two major uncertainties plagued climate science: how much of the CO2 in the air came from fossil fuels as opposed to deforestation? And how quickly could
the oceans absorb atmospheric CO2? The scientists at the Atlanta meeting considered it crucial to investigate those questions immediately, Shaw wrote.

Both issues were vital to the oil industry's future. If deforestation played as great a role as fossil fuels in CO2 accumulation, then responsibility for reducing carbon dioxide
emissions would not fall entirely on the energy industry. If the oceans could slow the greenhouse effect by absorbing more CO2, there would be time before the fossil fuel
industry had to adjust.

In a memo to a colleague in March 1978 [10], one of Shaw's bosses, Harold N. Weinberg [11], wrote: "I propose that Exxon be the initiator of a worldwide 'CO2 in the
Atmosphere' R&D program...What would be more appropriate than for the world's leading energy company and leading oil company [to] take the lead in trying to define
whether a long-term CO2 problem really exists, and if so, what counter measures would be appropriate."
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But Weinberg's vision proved too ambitious for Exxon.

Exxon Research "considered an independent research program but concluded that the amount of effort required and the scope of disciplines involved made it impractical
for a single institution to attack this problem alone," Walter R. Eckelmann, an executive at the Science & Technology Department at Exxon headquarters in New York
wrote to a senior vice president.

Eckelmann's letter was one of many instances when Exxon's CO2 research would reach beyond Exxon Research & Engineering in New Jersey and to executives at the
company's New York headquarters, documents show.

Exxon's extensive research was driven by the threat accumulating CO2 posed to the company's core business, according to participants and documents.

"My guess is they were looking for what might happen if we keep burning fossil fuels; what that would mean to them," said Taro Takahashi [12], an adjunct professor at
Columbia University's Lamont-Doherty Earth Observatory. Takahashi, who spent his career studying climate change, collaborated on a research project with Exxon in the
late 1970s to early 80s and used data from the research in several studies he later published in peer-reviewed journals.

The project he worked on—outfitting an ocean tanker to measure the ocean's absorption of carbon dioxide—was a crown jewel in Exxon's research program. 

Groundbreaking Experiments

Bold research projects were not uncommon at Exxon, which in the 1970s considered gradually shifting from oil to become a diversified energy company. Through its
research units, Exxon explored ways to encourage more efficient consumption of petroleum and a wide range of alternative fuels. After company scientist Elliot Berman
found a way to slash the cost of making photovoltaic solar cells by 80 percent, Exxon's chairman Clifton Garvin publicized how he heated his family swimming pool with
solar power to show support for energy diversification.

To nudge greater innovation, Garvin hired Edward E. David, Jr. in 1977 to run Exxon Research. David had spent two decades at Bell Labs, a leader in the blue-sky
research that led to big leaps in technology, and eventually became its director of research. While serving as Nixon's science advisor from 1970-'73, White House staff
taught him about climate science as part of a report on energy and electricity issues, one former staff member recalled.

At Exxon, David opened the door wide to studying carbon dioxide.

In a letter to David and 14 other Exxon Research executives in December 1978, Shaw spelled out why Exxon should take on carbon dioxide research—specifically, with
the ambitious ocean-sampling initiative.

"The rationale for Exxon's involvement and commitment of funds and personnel is based on our need to assess the possible impact of the greenhouse effect on Exxon
business," Shaw wrote. "Exxon must develop a credible scientific team that can critically evaluate the information generated on the subject and be able to carry bad news,
if any, to the corporation.

"We see no better method to acquire the necessary reputation than by attacking one of the major uncertainties in the global CO2 balance, i.e., the flux to the oceans and
providing the necessary data."

Scientists knew the oceans had some ability to absorb CO2 and potentially neutralize climate change. Any CO2 that made its way from the atmosphere into the deep
oceans—more than 50 to 100 feet below the surface—would be sequestered away for hundreds of years. But they also knew the rate of absorption was limited, and
determining the exact rate was crucial for understanding the oceans' ability to delay the greenhouse effect.

Exxon's Floating Lab

Exxon delved into the oceans' role by installing a state-of-the-art lab aboard the Esso Atlantic, one of the biggest supertankers of the time.

Exxon planned to gather atmospheric and oceanic CO2 samples along the Esso Atlantic's route from the Gulf of Mexico to the Persian Gulf. If the sensors revealed a deep
enough oceanic sink, or absorption, the fossil fuel industry might have more time before it had to make tough decisions about its role in warming the planet.

"We couldn't account for everything because the exchanges between the atmosphere and the oceans weren't fully understood," Edward Garvey, Shaw's main researcher on
the tanker project, said in an interview. "Our goal was to complete the carbon cycle to understand where global carbon production would end up and then make forecasts
of how the system would react in the future."

The experiment began on August 8, 1979, when Garvey oversaw the equipping of the Esso Atlantic, which was docked by the Lago Refinery in Aruba, an island in Dutch
West Indies.

 [13]

The route of Exxon's Esso Atlantic tanker.

Werthamer, Shaw's boss in 1980-81, said the project wouldn't have happened without Shaw's initiative.

"Henry Shaw was a very forceful guy, quiet, he didn't hit you over the head, but he presented his case in ways that made it hard to not agree with it," Werthamer said in a
recent interview. "He had the political savvy to put it over and the technical savvy to make it happen."

While the company had the wherewithal to carry out the study on the oceans, it lacked the expertise. So Exxon recruited two experts, Wallace Broecker and Takahashi
[14], his colleague at Columbia University's Lamont-Doherty Geological Observatory.

Takahashi said he made it clear that he and Broecker [15] would not compromise their scientific integrity. "The one condition that was not negotiable was we shall publish
our results to the open public no matter the results," he said in an interview.

Exxon scientists and managers involved with the project agreed.

"The tanker project was intended to provide valid, legitimate, scientific data, unassailable hopefully, on key questions in atmospheric chemistry [of] CO2 emissions,"
Werthamer said. "Henry's additional goal was to make Exxon a credible participant in that research and in the dialogue that would inevitably follow...He wanted Exxon to
be respected as a valid player and have Exxon's opinions solicited, and participate in discussions on policy, rather than have the issue suddenly dumped with Exxon's back
turned."

Responding to ICN's questions about the tanker research last week, Exxon spokesman Richard Keil said it "was actually aimed at increasing understanding of the marine
carbon cycle – it had nothing to do with CO2 emissions."

But from the beginning of the research, documents show, its participants described it differently.

In a memo to Harold Weinberg on July 3, 1979, Shaw described in detail the tanker's route and its instruments, explaining that "this will provide information on the
possible growth of CO2 in the atmosphere."

In a November 1979 memo [16] to Weinberg, he wrote, "It behooves us to start a very aggressive defensive program in the indicated areas of atmospheric science and
climate because there is a good probability that legislation affecting our business will be passed."

Depending on its findings, the research might provide an escape valve from the carbon problem, or point to some new direction in energy.

The research "could well influence Exxon's view about the long-term attractiveness of coal and synthetics relative to nuclear and solar energy" David wrote in a November
1979 letter to senior vice president George T. Piercy [17].

Exxon's enthusiasm for the project flagged in the early '80s when federal funds fell through. Exxon Research cancelled the tanker project in 1982, but not before Garvey,
Shaw and other company engineers published an initial paper in a highly specialized journal [18] on the project's methodology.

"We were anxious to get the word out that we were doing this study," Garvey said of the paper, which did not reach sweeping conclusions. "The paper was the first of what
we hoped to be many papers from the work," he said in a recent email. But the other publications never materialized.

Takahashi later co-authored a study in 1990 [19] partially based on the tanker data that said land-based ecosystems—boreal forests, for example—absorbed more
atmospheric CO2 than the oceans. He used Exxon's tanker records again in 2009, in an updated study that compiled [20] 30 years of oceanic CO2 data from dozens of
reports. This time, his team concluded the oceans absorb only about 20 percent of the CO2 emitted annually from fossil fuels and other human activities. The paper earned
Takahashi a "Champions of the Earth" prize from the United Nations.

Columbia scientist Taro Takahashi helped review and process the climate-related data collected aboard Exxon's Esso Atlantic tanker. (Credit: Taro Takahashi)

Other research ideas that bubbled up in those days were even more imaginative.

Shaw and Garvey sketched out a second project to determine how much carbon dioxide in the atmosphere was attributable to fossil fuels as compared to deforestation.
Shaw's team proposed measuring the carbon isotopes—a chemical fingerprint—in 100 bottles of vintage French wine over time. To ensure data quality, they would only
sample wine from long-established vineyards that kept careful records of temperatures and growing conditions. In the same file was a New York Times review by wine
critic Frank Prial of classic Bordeaux vintages, including a $300 Lafite-Rothschild bottle from 1945. N.Y. App. 400
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critic Frank Prial of classic Bordeaux vintages, including a $300 Lafite-Rothschild bottle from 1945.

"The C-isotope studies of biological material also appear useful and novel," David Slade, the head of the Energy Department's carbon dioxide research, wrote to Shaw in a
May 1979 letter. "We congratulate (with some envy) Exxon's resourcefulness in selecting aged wines as the biological material."

Implications Become Clearer

As Exxon worked to reduce the uncertainties of climate science, its employees developed a sophisticated understanding of the potential effects of rising CO2
concentrations, documents show. They understood that the Earth's poles would warm more quickly than the rest of the planet, and how a reduction in ice and snow cover
would change the planet's ability to reflect sunlight.

 [21]

They also discussed among themselves and with corporate executives other potential effects of climate change, including an increase in weeds, pests, and human
migration, the documents show.

Some of the company's highest-ranking executives were told of the studies and of estimates about when the impact of global warming might be felt. On November 9,
1979, Edward David wrote a three-page letter to senior vice president Piercy explaining the importance of the ocean investigations.

In January 1980, Science & Technology's Eckelmann  wrote to senior vice president M.E.J. "Morey" O'Loughlin [22] that his unit "feels that the build-up of carbon
dioxide in the atmosphere is a potentially serious problem requiring the results of a huge worldwide research effort before quantitative predictions can be reached on the
probabilities and timing of world climate changes."

Piercy and O'Loughlin seemed particularly interested in following the emerging climate science, internal documents indicate [23]. In a memo to Werthamer and Shaw in
June 1980, Weinberg wrote that Piercy "questioned him closely" at an Exxon meeting about the movement of carbon dioxide between the atmosphere and the oceans.

Outside Experts Take Notice

During this time, Exxon was building a reputation for expertise on carbon dioxide, prompting government and industry to seek its input on the issue. As early as 1979, the
American Petroleum Institute formed a CO2 and Climate Task Force, and Exxon sent Shaw to the group's meetings as its representative, according to documents. The
other industry members were Sohio, Texaco, and Shell. They often met in a conference room at LaGuardia Airport.

Shaw was a regular on advisory committees and government task forces, rubbing shoulders with many leading climate scientists, including NASA's James Hansen and
Columbia's Stephen Schneider, whom Exxon even considered as a possible recruit, according to one document.

U.S. government officials expressed their appreciation to Exxon for the company's contributions, calling it a valued partner.

In a letter to Shaw in May 1979, David Slade, the head of the Energy Department's Carbon Dioxide and Climate Research program, wrote: "This represents very
responsible action, which we hope will serve as a model for research contributions from the corporate sector."

Two years later, Slade's successor in President Ronald Reagan's administration, Frederick A. Koomanoff, wrote: "We feel that Exxon should be commended for their
initiatives to investigate the carbon dioxide issue."

Check out Part I [24], Part III [25], Part IV [26], Part V [27] and Part VI [28] of the series.

ICN staff members Zahra Hirji, Paul Horn, Naveena Sadasivam, Sabrina Shankman and Alexander Wood also contributed to this report.
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Exxon Confirmed Global Warming Consensus in 1982 with In-House Climate
Models

The company chairman would later mock climate models as unreliable while he campaigned to stop global action to reduce fossil
fuel emissions.

Lisa Song, Neela Banerjee, David Hasemyer

Sep 22, 2015
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In 1982, Exxon scientist Andrew Callegari put together a presentation on Exxon modeling results including the chart
pictured here.

Steve Knisely was an intern at Exxon Research and Engineering in the summer of 1979 when a vice president asked him to analyze
how global warming might affect fuel use.

"I think this guy was looking for validation that the greenhouse effect should spur some investment in alternative energy that's not
bad for the environment," Knisely, now 58 and a partner in a management consulting company, recalled in a recent interview.

Knisely projected [1] that unless fossil fuel use was constrained, there would be "noticeable temperature changes" and 400 parts per
million of carbon dioxide (CO2) in the air by 2010, up from about 280 ppm before the Industrial Revolution. The summer intern's
predictions turned out to be very close to the mark.

Knisely even concluded that the fossil fuel industry might need to leave 80 percent of its recoverable reserves in the ground to avoid
doubling CO2 concentrations, a notion now known as the carbon budget [2]. In 2013, the United Nations' Intergovernmental Panel
on Climate Change formally endorsed the idea.

"The potential problem is great and urgent," Knisely wrote. "Too little is known at this time to recommend a major U.S. or
worldwide change in energy type usage but it is very clear that immediate research is necessary."

The report, which circulated within the company through the early 1980s, reflected Exxon's growing need to understand when the
climate implications of increased CO2 emissions would begin to spur policy changes.

So Exxon (now ExxonMobil) shelved an ambitious but costly program that sampled carbon dioxide in the oceans—the centerpiece
of its climate research in the 1970s—as it created its own computerized climate models. The models aimed to simulate how the
planet's climate system would react to rising CO2 levels, relying on a combination of mathematics, physics, and atmospheric science.

Through much of the 1980s, Exxon researchers worked alongside university and government scientists to generate objective climate
models that yielded papers published in peer-reviewed journals. Their work confirmed the emerging scientific consensus on global
warming's risks.

Yet starting in 1989, Exxon leaders went down a different road. They repeatedly argued that the uncertainty inherent in computer
models makes them useless for important policy decisions. Even as the models grew more powerful and reliable, Exxon publicly
derided the type of work its own scientists had done. The company continued its involvement with climate research, but its
reputation for objectivity began to erode as it campaigned internationally to cast doubt on the science.

This eight-month InsideClimate News investigation [3] details Exxon's early research into global warming, based on hundreds of
pages of internal documents and interviews with former employees and scientists. The company declined to provide comment or
answer questions for this article.

 [4]

Brian Flannery. (Credit: © Academia Engelberg Foundation)

One scientist who crossed over from academia to Exxon Research was Brian Flannery [4], an associate professor of astronomy from
Harvard and an expert in mathematical modeling. Flannery joined the company in 1980. At about the same time, Exxon hired
Andrew Callegari [5], a mathematics professor at New York University. When the company shifted its focus to modeling in 1981,
Callegari became head of the company's CO2 research, replacing Henry Shaw [6], who had steered the ocean sampling project.

Callegari approached Martin Hoffert [7], an old colleague at NYU, to work with the Exxon team as a consultant on modeling.
Hoffert jumped at the chance. He was already deeply concerned about the consequences of atmospheric carbon and saw the
opportunity as an "all hands on deck" approach to heading off an environmental disaster.
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"We were all interested as geek scientists at the time," Hoffert, who is now retired, recalled in a recent interview. "There were no
divisions, no agendas."

Flannery and Callegari were "very legitimate research guys," Hoffert said. "We talked about the politics of this stuff a lot, but we
always separated the politics from the science."

Climate 'Catastrophe' Foreseen

By 1981, Exxon scientists were no longer questioning whether the buildup of CO2 would cause the world to heat up. Through their
own studies and their participation in government-sponsored conferences, company researchers had concluded that rising CO2 levels
could create catastrophic impacts within the first half of the 21st century if the burning of oil, gas and coal wasn't contained.

A chart showing the increase in the growth rate of carbon dioxide measurements in Hawaii. Exxon scientists shared this
chart in their documents discussing the company's climate modeling efforts.

"When I arrived there, I was quite surprised to discover that people in the research lab were very aware of the increase in the growth
rate of carbon dioxide measurements in Hawaii [at the Mauna Loa observatory]," Morrel H. Cohen, a senior scientist at Exxon
Research from 1981 to 1996, said in a recent interview. "They were very aware of the greenhouse effect."

As the researchers alerted Exxon's upper management about the CO2 problem, the scientists worked to provide better estimates of
when the warming trend would create noticeable damage, and how large the impacts might be.

One scientist, Werner Glass, wrote an analysis in 1981 for a senior vice president that said the rise in global temperatures would
begin to be noticed in a few decades. But Glass hedged his bet, saying the magnitude of the change would be "well short of
catastrophic" in the early years.

Exxon manager Roger Cohen [8] saw things differently.

"I think that this statement may be too reassuring," Cohen, director of the Theoretical and Mathematical Sciences Laboratory at
Exxon Research, wrote in an August 18, 1981 memo to Glass [9].
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 [10]

He called it "distinctly possible" that the projected warming trend after 2030 "will indeed be catastrophic (at least for a substantial
fraction of the earth's population)."

Cohen continued: "This is because the global ecosystem in 2030 might still be in a transient, headed for much significant effects after
time lags perhaps of the order of decades."

Cohen demonstrated a sophisticated understanding of the climate system. He recognized that even if the impacts were modest in
2030, the world would have locked in enough CO2 emissions to ensure more severe consequences in subsequent decades. By 2030,
he warned, the damage could be irreversible.

Unanimous Agreement

"Over the past several years a clear scientific consensus has emerged regarding the expected climatic effects of increased
atmospheric CO2," Cohen wrote to A.M. Natkin [11] of Exxon Corporation's Science and Technology Office in 1982. "The
consensus is that a doubling of atmospheric CO2 from its pre-industrial revolution value would result in an average global
temperature rise of (3.0 ± 1.5)°C." (Equal to 5.4 ± 2.7°F).

"There is unanimous agreement in the scientific community that a temperature increase of this magnitude would bring about
significant changes in the earth's climate, including rainfall distribution and alterations in the biosphere."

Exxon's own modeling research confirmed this and the company's results were later published in at least three peer-reviewed science
articles. Two of them were co-authored [12] by Hoffert [13], and a third was written entirely by Flannery [14].

Exxon's modeling experts also explained away the less-dire predictions of a 1979 study led by Reginald Newell, a prominent
atmospheric scientist at the Massachusetts Institute of Technology. Newell's model projected [15] that the effects of climate change
would not be as severe as most scientists were predicting.

Specifically, Newell and a co-author from the Air Force named Thomas Dopplick challenged the prevailing view that a doubling of
the earth's CO2 blanket would raise temperatures about 3°C (5°F)– a measure known as climate sensitivity. Instead, they said the
earth's true climate sensitivity was roughly less than 1°C (2°F).

They based their results on a mechanism called "evaporative buffering," in which excess warming at the equator causes increased
evaporation, cooling the planet in the same way that perspiration cools a marathon runner.

Exxon's research team disagreed [16]. Even if the mechanism cooled the equator, the worldwide warming would still be higher, they
found, according to the researchers' peer-reviewed studies.

"In summary, the results of our research are in accord with the scientific consensus on the effect of increased atmospheric CO2 on
climate," Cohen wrote in the 1982 letter he sent to Natkin.
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Martin Hoffert (Credit: NASA)

Exxon's science turned out to be spot on, and the company's early modeling projections still hold up more than 30 years later, Hoffert
said in an email to InsideClimate News. The Arctic's rapid warming and the extreme vulnerability of Antarctica's ice sheets are
"consistent with the results of our theory which predicted them before they happened," Hoffert wrote.

Exxon "should be taking credit for their role in developing useful model predictions of the pattern of global warming by their
research guys, as opposed to their denialist lobbyists saying global warming from fossil fuel burning doesn't exist or is at best
'unproven,'" he wrote.

Spreading the Word, Internally

The conclusions of Exxon's climate modeling were being circulated broadly within the company in the 1980s.

Marvin B. Glaser, an Environmental Affairs Manager at Exxon, distributed a 43-page primer [17] on climate change on Nov. 12,
1982.

In a cover letter to 15 Exxon executives and managers, Glaser said the document provided guidance "on the CO2 'Greenhouse' Effect
which is receiving increased attention in both the scientific and popular press as an emerging environmental issue." He continued:
"The material has been given wide circulation to Exxon management and is intended to familiarize Exxon personnel with the
subject."

"However, it should be restricted to Exxon personnel and not distributed externally," he wrote.

Glaser's primer drew from the best research of the time, including Exxon's, to explain how global temperatures would rise
considerably by the end of the 21st century. Because of the warming, "there are some potentially catastrophic events that must be
considered," including sea level rise from melting polar ice sheets, according to the document. It noted that some scientific groups
were concerned "that once the effects are measurable, they might not be reversible."  

Reining in "the greenhouse effect," the primer said, "would require major reductions in fossil fuel combustion."

Yet the report also argued against a rapid shift to non-fossil fuel energy sources, noting that "making significant changes in energy
consumption...amid all the scientific uncertainties would be premature in view of the severe impact such moves could have on the
world's economies and societies."

Exxon's reputation for conducting serious carbon dioxide research was growing outside the company. Its scientists were frequent
participants on industry and government panels.

Click to enlarge [18]
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Flannery, for example, contributed to a multi-volume series of Energy Department reports published in 1985 on the state of climate
change science. It concluded that atmospheric carbon dioxide concentrations had already increased by about 25 percent in the past
century, and continued use of fossil fuels would lead to substantial temperature increases in the future.

Flannery was the only industry representative among 15 scientists who wrote the volume titled [19] "Projecting the Climatic Effects
of Increasing Carbon Dioxide."

Hoffert and Flannery co-authored a chapter that concluded that since the Industrial Revolution the Earth would warm 1°C (or 2°F)
by 2000 and rise another 2 to 5°C (4 to 9°F) over the next hundred years.

As it turned out, the world's temperature has risen about 0.8°C (1.4°F) and mainstream scientists continue to predict, with increasing
urgency, that if emissions are not curtailed, carbon pollution would lock in warming of as much as 3 to 6°C (or 5 to 11°F) over the
next several decades.

Quantifying the Uncertainty

Throughout its climate modeling phase, Exxon researchers, like outside scientists, grappled with the uncertainties inherent in climate
model projections.

"Models are being used to explore physical effects (scenarios) and as a predictive tool," Andrew Callegari said in a Feb. 2, 1984
presentation [20] for colleagues. The "validity of models [are] not established," Callegari wrote. "Complexity of carbon cycle and
climate system require many approximations."

Scientists, regulators and Exxon all had to ask themselves: what should be done, given that uncertainty? Should governments and
corporations wait for the ambiguities to be resolved before acting to cut fossil fuel emissions? Or should the researchers recommend
immediate action because of a preponderance of evidence?

Since then, modeling has become an increasingly useful and reliable tool. The IPCC, the United Nations institution that compiles the
scientific consensus on global warming, has issued a series of reports since 1990 based on those models. Each report has grown more
certain. By the fifth report in 2013, the IPCC said it was "extremely likely that human influence has been the dominant cause of the
observed warming since the mid-20th century."

Click to Enlarge [21]
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As the consensus grew within the scientific world, Exxon doubled down on the uncertainty. Its campaign to muddy research results
placed the company outside the scientific mainstream. Some of the researchers who once led the company's modeling became vocal
climate contrarians, among them Brian Flannery and Roger Cohen.

Flannery survived the lay-offs of the mid-1980s that decimated the Exxon Research staff and rose in the corporate ranks to become
the company's chief scientist. He attended IPCC meetings from the outset and by the early 1990s, he emerged as a prominent skeptic
of the science he had once conducted. 

For example, in a 1999 paper based on a speech to Exxon's European affiliates, Flannery derided the second IPCC assessment that
concluded in 1995 that the scientific evidence suggested "a discernible human influence on climate."

"You'll note that this is a very carefully worded statement, recognizing that the jury is still out, especially on any quantifiable
connection to human actions," Flannery wrote. "The conclusion does not refer to global warming from increases in greenhouse
gases. Indeed, many scientists say that a great deal of uncertainty still needs to be resolved."

The change in Cohen's thinking was also stark, as he acknowledged in 2008. While still at Exxon he was "well convinced, as were
most technically trained people, that the IPCC's case for Anthropogenic Global Warming (AGW) is very tight." But he wrote in a
2008 essay for the Science and Public Policy Institute, a climate denial website, that upon closer inspection of the research he found
it to be "flimsy."

In 2007, the American Physical Society, the country's largest organization of physicists, adopted a strong statement on climate
change that said "The evidence is incontrovertible: Global warming is occurring."

Cohen, an APS fellow, helped lead a campaign to weaken the APS's official position and earlier this year succeeded in stripping out
the word 'incontrovertible' from a draft text. APS members will vote on the final language in November.

Flannery and Cohen declined to comment, despite multiple requests.

Exxon's former chairman and CEO, Lee Raymond [22], took an even tougher line against climate science. Speaking before the
World Petroleum Congress in Beijing in 1997, Raymond mocked climate models in an effort to stop the imminent adoption of the
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Kyoto Protocol, an international accord to reduce emissions.

"They are notoriously inaccurate," Raymond said. "1990's models were predicting temperature increases of two to five degrees
Celsius by the year 2100," he said, without explaining the source of those numbers. "Last year's models say one to three degrees.
Where to next year?"

Check out Part I [23], Part II [24], Part IV [25], Part V [26] and Part VI [27] of the series.

ICN staff members Zahra Hirji, Paul Horn, Naveena Sadasivam, Sabrina Shankman and Alexander Wood also contributed to this
report.

Correction 9/22: An earlier version of this article misstated the rank of an Exxon official who ordered the fuel use report written by
Steve Knisely, an intern at the company, in 1979. He was a vice president of Exxon Research & Engineering, not a senior vice
president at Exxon Corporation.
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Exxon's Business Ambition Collided with Climate Change Under a Distant Sea

Throughout the 1980s, the company struggled to solve the carbon problem of one of the biggest gas fields in the world out of concern for
climate impacts.

by Neela Banerjee & Lisa Song

Oct 8, 2015

After Exxon got the rights to develop the Natuna gas field, company researchers determined that the project site was
contaminated with much more carbon dioxide than normal. This picture is from one of the company's documents exploring how
to address the carbon dioxide issue.

In 1980, as Exxon Corp. set out to develop one of the world's largest deposits of natural gas, it found itself facing an unfamiliar risk: the
project would emit immense amounts of carbon dioxide, adding to the looming threat of climate change.

The problem cropped up shortly after Exxon signed a contract with the Indonesian state oil company to exploit the Natuna gas field in the
South China Sea—big enough to supply the blossoming markets of Japan, Taiwan and Korea with liquefied natural gas into the 21st century.

Assessing the environmental impacts, Exxon Research and Engineering quickly identified Natuna's greenhouse gas problem. The reservoir
was contaminated with much more carbon dioxide than normal. It would have to be disposed of somehow—and simply venting it into the air
could have serious consequences, Exxon's experts warned.

Exxon's dawning realization that carbon dioxide and the greenhouse effect posed a danger to the world collided with the company's fossil fuel
ambitions.

"They were being farsighted," recalled John L. Woodward, who wrote an internal report in 1981 on Natuna's climate implications.N.Y. App. 412
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"They weren't sure when CO2 controls would be required and how it would affect the economics of the project."

Since 1978, long before the general public grew aware of the climate crisis, Exxon had worked at the cutting edge of emerging climate
science. At first, Exxon's internal studies had described climate change as an important but somewhat distant problem. Now, sooner than
expected, climate considerations were affecting strategic business decisions. Natuna was one example; another was Exxon's proposed leap
into synthetic fuels [1].

Releasing Natuna's carbon pollution would make it "the world's largest point source emitter of CO2 and raises concern for the possible
incremental impact of Natuna on the CO2 greenhouse problem," declared an October 1984 report [2] from Exxon's top climate modeler, Brian
Flannery, and his boss Andrew Callegari.

Documents and other evidence uncovered by InsideClimate News also show that Exxon calculated that Natuna's emissions would have twice
the climate impact of coal. The company spent years researching possible remedies, but found them all too costly or ineffective, ICN's eight-
month investigation found.

Exxon managers saw the problem as both technically vexing and environmentally fraught. Not only was there carbon dioxide to be dealt with,
it was mixed with toxic, flammable hydrogen sulfide, a contributor to acid rain.

"I think we generally agree that we are seeking a method of disposing of the off gases in a manner which will minimize the risk of
environmental damage," wrote Exxon's manager of environmental affairs Alvin M. Natkin in an October 1983 letter to Natuna project
executive Richard L. Preston [3].  "We must also have the data which will be convincing not only to ourselves but also to the international
environmental community that the method selected is environmentally sound."

The company consulted with leading scientists, including NASA's pioneering expert James E. Hansen, to understand the effect on atmospheric
CO2 concentrations if the gas from Natuna were released. It sent staff to facilities at Dalhousie University in Halifax, Canada to simulate the
diffusion of the gas into ocean water. Over the years, Exxon scientists developed mathematical models to assess the options.

Because the project was so complex and expensive, the Natuna staff presented regular updates, including details of the CO2 issue, to Exxon's
board of directors, whose members were drawn almost entirely from the company's upper management.

Some Exxon directors accepted the emerging climate consensus. Others were less sure of the science, but agreed that as popular attention to
global warming mounted, releasing Natuna's greenhouse gases into the air could turn into a public relations debacle, former employees said.

Either way, directors repeatedly told project staff Natuna could not proceed unless the CO2 was handled in a cost-effective way that did not
harm the atmosphere.

"Their concerns kept getting stronger," said a former employee with knowledge of the project, who asked for anonymity because the issue
remains sensitive even years later. "Their attitude went from, 'Maybe we have to remove the CO2,' to, as the years went by, their saying, 'This
project cannot go ahead unless we remove the CO2.'"

In 1984, Lee Raymond joined Exxon's board of directors. A senior vice president, Raymond's responsibilities included overseeing Exxon
Research and Engineering, which conducted the Natuna studies. In the summer of 1985, ER&E prepared documents for Raymond about a
study that examined disposing Natuna's CO2 into the ocean, an Exxon memo shows.

Eventually, Raymond would rise to become chairman and chief executive, and to lead a public campaign discrediting the scientific consensus
on climate change and fighting measures to control greenhouse gas emissions.

In the meantime Exxon, now known as ExxonMobil, appears to have kept its years of climate-related deliberations about Natuna mostly to
itself. Exxon only began to disclose climate risks to its shareholders years after it first weighed Natuna's risks, federal filings show.

ExxonMobil declined to answer specific questions for this article. In July, when ICN questioned him for an earlier article about Natuna,
spokesman Richard Keil said, "It is company policy not to comment on potential commercial operations."

The Carbon Footprint

First discovered by the Italian oil company Agip in the early 1970s, the Natuna gas field lies about 700 miles north of Jakarta and holds about
46 trillion cubic feet of recoverable methane, or natural gas. But the undersea formation also contains 154 trillion cubic feet of other gases,
mostly CO2.

To liquefy Natuna's methane for shipping, it must be supercooled. At those low temperatures, the carbon dioxide would freeze into dry ice and
clog equipment, so it had to be removed. The question was where to put it.

The Indonesian government and the state-run oil company had no issue with releasing the CO2 into the air, former Exxon staff said. But
awareness of carbon dioxide's impact on global temperatures had been seeping through Exxon, from its rank-and-file engineers to its board of
directors.

"Within Exxon in those days, there were probably two to three believers in global warming for every denier or those who emphasized the
uncertainty," said another former Exxon Research executive, who asked not to be identified for fear of reprisal.
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Among the key people searching for a solution was Gilbert Gervasi, the Natuna project manager, who worked in Houston under executive
Richard Preston for Esso Eastern, the unit that oversaw projects in East Asia. Gervasi spearheaded the effort from the early to mid-1980s to
figure out how big Natuna's carbon footprint would be and what to do about it.

In a Feb. 3, 1981 letter to Gene Northington [5] at Research and Engineering, Gervasi challenged a "rough calculation" that Northington had
made of the CO2 emissions from producing Natuna's gas and burning it as fuel. Northington's math showed Natuna's total CO2 emissions
would be "no higher than what would be emitted by burning" an equivalent amount of coal, Gervasi wrote.

After conducting what he described as "more rigorous" calculations, Gervasi concluded "that the total release of CO2 from producing Natuna
gas and burning of the LNG manufactured from the gas would be almost twice that emitted by burning an equivalent amount of coal."

Six months later, Research and Engineering sent Gervasi a report, entitled "Possible Climate Modification Effects of Releasing Carbon
Dioxide to the Atmosphere from the Natuna LNG Project." It commissioned assessments of Natuna by seven eminent atmospheric scientists,
including the climatologists Helmut Landsberg of University of Maryland and NASA's Hansen.

The report, written by John Woodward, a high level engineer at Exxon Research, presented a mixed message. Natuna would constitute a
"small fraction of worldwide CO2 budget," it found. But it also found that "emissions are nonetheless substantial by several comparisons."

Disposal Options

Woodward examined the option of flaring the CO2 after it had been stripped from the natural gas.

Although not combustible, the CO2 had to be flared rather than simply vented because it was mixed with hydrogen sulfide, which is often
burned to convert it to safer compounds. But flaring would not eliminate Natuna's greenhouse gas emissions.

Next, Woodward looked at releasing the CO2 into seawater around Natuna, a process known as sparging. The gas from the Natuna well would
be piped to a nearby platform where the valuable methane would be separated from the waste CO2 and the toxic hydrogen sulfide. Those
unwanted gases, in turn, would then be sent from the platform to a pipe about 300 feet below on the ocean floor.  The pipe would be arranged
in a circle 6 miles in diameter and the gas would be bubbled out of perforations every six to 10 feet, like aerating an aquarium.

Woodward said that in 1982 he visited the oceanography department at Dalhousie University in Nova Scotia to use their equipment to collect
data for sparging models. Dalhousie had a tank about 40 feet high and 10 feet wide, filled with ocean water. Researchers released CO2 at the
bottom of the tank, and Woodward measured the size and quantity of the bubbles at various depths as they rose to the surface to understand
how the gas dissipated.
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In the end, the hydrogen sulfide released with the CO2 stymied the sparging idea, Woodward said. Exxon worried that a toxic plume might kill
fish and result in bad press.

Back to Square One

The Natuna project staff and Research and Engineering specialists probed for answers through the 1980s, sometimes revisiting the approaches
that Woodward had examined.

In October 1983, Gervasi sent a letter and background paper on Natuna [6] to about a dozen staff and executives from different branches of
the corporation to develop "a study program which over the next 1-2 years will put Exxon in a position to reach a final decision on the
environmental aspects of the project."

The background paper laid out options to dispose of the CO2, none of them optimal.  Releasing the waste gases into the air remained the
simplest, cheapest method. "However, this raises environmental questions concerning the 'greenhouse' effect of the CO2," the paper said.

Gervasi's paper said the only effective way to dispose of carbon dioxide and hydrogen sulfide without harming the atmosphere or ocean would
involve injecting the gases underground into the Natuna formation itself or a nearby reservoir.  But that option appeared prohibitively
expensive.

Thwarted by cost or environmental impact, Exxon returned to mathematical models over the next two years to home in on a suitable approach.

By February 1984, Exxon Research began modelling once more the feasibility of sparging. 

The scientists found that the ocean would release the CO2 into the atmosphere, probably in 10 years or sooner. Further, increased CO2 would
raise the acidity of the ocean water, damaging the local environment. "Our conclusion is that atmospheric discharge is preferable to seawater
sparging," Flannery and others concluded.

Study after study returned Exxon back to square one with Natuna: it held the rights to an enormously promising field but was unable to
develop it because it was unwilling to pump so much CO2 into the air.

The scientists' conclusions were reflected in papers prepared for a 1985 [7] meeting with Lee Raymond on Exxon Research's activities.

Their synopsis said: "We modeled the sub-sea disposal of CO2 in the shallow basin near the Natuna site and found that retention in the sea is
only about a decade, as opposed to 1000 years if the CO2 is disposed in the deep ocean. We recommend that the sub-sea sparging of CO2 not
be implemented since it offers little advantage over direct atmospheric release."

By the late 1980s, Exxon started to explore pumping the CO2 back into the Natuna formation, the safest option but probably the priciest.

The company found a cost-effective method to dispose of half of Natuna's CO2 underground, but calculated that the rest of the CO2 would
still be the equivalent of half of Canada's annual greenhouse gas emissions, said Roger Witherspoon, a former Program Officer in Corporate
Contributions in the Public Affairs department.

Company officials asked Witherspoon to find a way to plant 100,000 trees annually to offset Natuna's remaining CO2 emissions. The total
acreage would eventually equal the size of Connecticut, Witherspoon said.

As Witherspoon researched the options starting around 1993, Exxon had embarked on a public campaign casting doubt on climate science as a
basis for strong policy actions. Internally, the attitude was different.

"It was that greenhouse gas buildup could pose a threat to our business," said Witherspoon, a longtime journalist who worked at Exxon's
Texas headquarters from 1990 to 1995. "You didn't want climate change caused by oil and gas. So the responsible thing to do was offset any
greenhouse gases you were putting into the atmosphere."

Witherspoon said Exxon started his tree planting plan, but he does not know how long it lasted.

Exxon continued to investigate possibilities for responsibly disposing of Natuna's CO2. The project remains dormant, but Exxon never gave
up. After an on-and-off relationship with Indonesia, the company still holds the license, which is up for renewal next summer.

Coming soon, Part VI: Exxon embarks on a public campaign of climate denial that would last for decades.

Check out Part I [8], Part II, [9] Part III [10], Part V [1] and Part VI [11] of the series.
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Highlighting the Allure of Synfuels, Exxon Played Down the Climate Risks

In the 1980s, Exxon lobbied to replace scarce oil with synthetic fossil fuels, but it glossed over the high carbon footprint
associated with synfuels.

By John H. Cushman Jr., InsideClimate News

Oct 8, 2015
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In 1980, Exxon acquired the Colony Shale Oil Project in Colorado to support the production of synfuels. Two
years later, Exxon announced the termination of the project, in part due to low oil prices. (Credit: U.S.
National Archives via Wikimedia Commons)

Early in the 1980s, the lingering fear of oil scarcity and the emerging threat of climate change were beginning to intersect.
And at that junction stood Exxon Corp., working out its strategy for survival in the uncertain 21st century.

At the time, Exxon believed oil supplies could not keep up with demand, so it put its weight behind a crusade to develop
synthetic fossil fuels as a costly and carbon intensive, but potentially profitable alternative. It could liquefy the vast
deposits of coal, oil shale and tar sands that were readily available in North America. This would be the new black gold,
supplying as much as a third of the energy the United States would use in the early 21st century, company executives
estimated.

"These resources are adequate to support a 15 million barrel a day industry for 175 years," said Randall Meyer, a senior
vice president, in a 1981 speech before the U.S. Chamber of Commerce.

By then, however, researchers at Exxon were well aware of the looming problem of climate change. Years earlier, one
climate researcher at the company, Henry Shaw, had called management's attention to a key conclusion of a landmark
National Academy of Sciences report: global warming caused by carbon dioxide emissions, not a scarcity of supply, would
likely set the ultimate limit on the use of fossil fuels.

Yet in his speech, Meyer said nothing about the carbon footprint of synfuels – even though the company was aware that
making and burning them would release much more carbon dioxide into the atmosphere than ordinary oil.

In a 21-page speech, Meyer explained that a national synfuels program would require investing almost $800 billion (in
1980 dollars) over three decades. He said it would create 870,000 jobs. It would, he promised, carry the nation through a
long-term transition to "non-depleting and renewable" energy sources.

"Over the past couple of years my associates and I have talked about synthetic fuels as a major national need to a lot of
audiences," he noted. "In the federal government, that included the White House and most cabinet members. At the state
level, we visited with governors, and a good many senators and congressmen. We have had audiences like GM's and Ford's
senior managements, the Business Roundtable, national labor leaders, major media companies, influential academics and
many others."

The government did respond, with a costly synfuels program that ultimately folded as oil markets turned from shortage to
glut and the technology proved to be unaffordable. Congress withdrew funding from the United States Synfuels
Corporation, and most forms of synfuels production never grew to global significance.

One important remnant that survived was the industry's foray into tar sands oil, especially in Canada, where Exxon would
become a major player – and where the carbon dioxide problem still plagues the industry after more than three decades.
Recent research finds that substantial growth in tar sands production is incompatible with keeping CO2 emissions below
the internationally accepted target of 2 degrees C.

But in the early days of synfuels, as Exxon defended them as a costly but plausible solution to oil scarcity, it sidestepped
the carbon problem. In the text of a speech by Exxon chief executive Clifton Garvin before a particularly skeptical
audience, the Environmental Defense Fund, in April 1981, global warming was never mentioned among the environmental
risks that he said the industry would be "held primarily responsible for solving."

Nor, it appears, did Exxon elaborate on the link between synfuels and global warming in annual reports to shareholders
filed with regulatory agencies in those early days, when synfuels remained at the heart of the company's long term
ambitions.

Yet all along, there had been a bubbling concern among researchers, including some inside Exxon, about the carbon
implications of synfuels.

Company documents discovered during an eight-month investigation by InsideClimate News show that Exxon Research &
Engineering estimated that producing and burning oil shales would release 1.4 to 3 times more carbon dioxide than
conventional oil, and would accelerate the doubling of greenhouse gases in the atmosphere by about five years. The
company knew that a doubling would risk about 3 degrees Celsius of warming, or 5.4 degrees Fahrenheit.
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The company was tracking the research closely. When two U.S. Geological Survey scientists estimated in Science
magazine in 1979 that the carbon footprint from synfuels might be three to five times more than conventional fuels, ER&E
climate researcher Henry Shaw wrote in a memo that the upper range "may alarm the public unjustifiably."

As early as November, 1979, Shaw had told Harold Weinberg in a memo on atmospheric research that environmental
groups "have already attempted to curb the budding synfuels industry because it could accelerate the buildup of CO2 in the
atmosphere." He warned Exxon not to be caught off guard, the way the aviation industry had been surprised by the threat to
supersonic airplane development when the ozone hole was discovered.

In 1980, after attending a federal advisory committee meeting, Shaw explained why he didn't think the carbon dioxide
problem would block work on synfuels any time soon.

"I attended the last meeting of this committee on January 17 and 18, 1980, and found such a vast diversity of interests and
backgrounds that I believe no imminent action is possible," he wrote in a memo.

"For example, some environmentalists suggested that all development of synthetic fuels be terminated until sufficient
information becomes available to permit adequate strategic decisions to be made. The industrial representation, on the
other hand, indicated that the build up of CO2 in the atmosphere was not necessarily anthropogenic, and is of little
consequence for the next century."

But Shaw also circulated a clipping from The New York Times in August 1981, under the headline "Synthetic Fuels Called
a Peril to the Atmosphere."

In the article, the Associated Press quoted an economist named Lester Lave as testifying before Congress that "if we take
CO2 seriously, we would change drastically the energy policy we are pursuing."

As in so many other realms of its research, Exxon studied a potential future of synthetic fuels while recognizing that carbon
dioxide could be a powerful factor in its business decisions for decades to come.

Coming soon, Part VI: Exxon embarks on a public campaign of climate denial that would last for decades.

Check out Part I [1], Part II, [2] Part III [3], Part IV [4] and Part VI [5] of the series.
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Exxon Sowed Doubt About Climate Science for Decades by Stressing Uncertainty

Collaborating with the Bush-Cheney White House, Exxon turned ordinary scientific uncertainties into weapons of mass confusion.

By David Hasemyer and John H. Cushman Jr.

Oct 22, 2015

Credit: Paul Horn/InsideClimate News

As he wrapped up nine years as the federal government's chief scientist for global warming research, Michael MacCracken lashed out at ExxonMobil for opposing the
advance of climate science.

His own great-grandfather, he told the Exxon board, had been John D. Rockefeller's legal counsel a century earlier. "What I rather imagine he would say is that you are
on the wrong side of history, and you need to find a way to change your position," he wrote.

Addressed to chairman Lee Raymond [1] on the letterhead of the United States Global Change Research Program, his September 2002 letter [2] was not just forceful,
but unusually personal.

No wonder: in the opening days of the oil-friendly Bush-Cheney administration, Exxon's chief lobbyist had written the new head of the White House environmental
council demanding that MacCracken [3] be fired for "political and scientific bias."

Exxon was also attacking other officials in the U.S. government and at the UN's Intergovernmental Panel on Climate Change (IPCC), MacCracken wrote, interfering
with their work behind the scenes and distorting it in public.

Exxon wanted scientists who disputed the mainstream science on climate change to oversee Washington's work with the IPCC, the authoritative body that defines the
scientific consensus on global warming, documents written by an Exxon lobbyist and one of its scientists show. The company persuaded the White House to block the
reappointment of the IPCC chairman, a World Bank scientist. Exxon's top climate researcher, Brian Flannery [4], was pushing the White House for a wholesale
revision of federal climate science. The company wanted a new strategy to focus on the uncertainties.
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Michael MacCracken (Credit: Michael MacCracken)

"To call ExxonMobil's position out of the mainstream is thus a gross understatement," MacCracken wrote. "To be in opposition to the key scientific findings is rather
appalling for such an established and scientific organization."

MacCracken had a long history of collaboration with Exxon researchers. He knew that during the 1970s and 1980s, well before the general public understood the risks
of global warming, the company's researchers had worked at the cutting edge of climate change science. He had edited and even co-authored some of their reports. So
he found it galling that Exxon was now leading a concerted effort to sow confusion about fossil fuels, carbon dioxide and the greenhouse effect.

Exxon had turned a colleague into its enemy.

It was a vivid example of Exxon's undermining of mainstream science and embrace of denial and misinformation, which became most pronounced after President
George W. Bush took office. The campaign climaxed when Bush pulled out of the Kyoto Protocol in 2001. Taking the U.S. out of the international climate change
treaty was Exxon's key goal, and the reason for its persistent emphasis on the uncertainty of climate science.

This in-depth series by InsideClimate New [5]s has explored Exxon's early engagement with climate research more than 35 years ago – and its subsequent use of
scientific uncertainty as a shield against forceful action on global warming. The series is based on Exxon documents, interviews, and other evidence from an eight-
month investigation.

"What happened was an incredible disconnect in people trained in physical science and engineering," recalled Martin Hoffert [6], a New York University professor
who collaborated with Exxon's team as its early computer modeling confirmed the emerging scientific consensus on global warming. "It's an untold story of how we
got to the point where climate change has become a threat to the world."

The Uncertainty Agenda

As the Bush-Cheney administration arrived in the White House in 2001, ExxonMobil (NYSE: XOM) now had partners for a climate uncertainty strategy.

Just weeks after Bush was sworn in, Exxon's top lobbyist Randy Randol sent the White House a memo [7] complaining that "Clinton/Gore carry-overs with aggressive
agendas" were still playing a role at the IPCC as it prepared its next assessment of the climate science consensus.

MacCracken and three colleagues should be replaced, or at least kept out of "any decisional activities," he wrote. Meanwhile, U.S. input to the IPCC should be
delayed.

Further, two scientists highly critical of the prevailing consensus should be enlisted: John Christy of the University of Alabama should take the science lead and
Richard Lindzen of MIT should review U.S. submissions to the IPCC.

Exxon had been circulating a proposal to fundamentally overhaul MacCracken's global change research program, by emphasizing the uncertainties of climate science.

The timing was not coincidental because the administration, as required by law, was about to lay out a new federal climate research strategy. Exxon and its allies
wanted the work done during the Clinton-Gore years to be marginalized.

In March 2002, Flannery, Exxon's science strategy and programs manager, contacted John H. Marburger, the president's incoming assistant for science and technology,
to pitch the company's favored approach of emphasizing the uncertainty [8]. Earlier discussions, he asserted, "have not sought to place the uncertainty in the context of
why it is important to public policy."

Exxon's position paper, attached to his letter, took a dig at the work of the IPCC.

"A major frustration to many is the all-too-apparent bias of IPCC to downplay the significance of scientific uncertainty and gaps," the memo said.

A Seat at the Table

Exxon had not always been so at odds with the prevailing science.

Since the late 1970s, Exxon scientists had been telling top executives [9] that the most likely cause of climate change was carbon pollution from the combustion of
fossil fuels, and that it was important to get a grip on the problem quickly. Exxon Research & Engineering had launched innovative ocean research [10] from aboard
the company's biggest supertanker, the Esso Atlantic. ER&E's modeling experts, by the early 1980s, had confirmed the consensus [11] among outside scientists about
the climate's sensitivity to carbon dioxide.

"The facts are that we identified the potential risks of climate change and have taken the issue very seriously," said Ken Cohen, Exxon's vice president of public and
government affairs, in a press release [12] on October 21 addressing the ICN reports. "We embarked on decades of research in collaboration with many parties."

Exxon has declined to answer specific questions from InsideClimate News.
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 [13]

A 1980 memo proposed an ambitious public-relations plan [14] aimed at "achieving national recognition of our CO2 Greenhouse research program."

"It is significant to Exxon since future public decisions aimed at controlling the build-up of atmospheric CO2 could impose limits on fossil fuel combustion," said the
memo. "It is significant to all humanity since, although the CO2 Greenhouse Effect is not today widely perceived as a threat, the popular media are giving increased
attention to doom-saying theories about dramatic climate changes and melting polar icecaps."

Most of all, Exxon wanted a seat at the policy-making table, and the credibility of its research had earned that. In 1979, David Slade, manager of carbon dioxide
research at the Energy Department, called it "a model for research contributions from the corporate sector."

Sen. Gary Hart, a Colorado Democrat, invited Henry Shaw [15], an early Exxon scientist, to join the policy deliberations. He was the only industry representative
invited to an October 1980 conference of the National Commission on Air Quality, newly set up by Congress, to discuss "whether potential consequences of increased
carbon dioxide levels warrant development of policies to mitigate adverse effects."

Shaw's bosses agreed that he should attend, "both to be informed as to what actions or proposals that result and to bring objective thinking and information to the
meeting," Harold Weinberg [16], Shaw's boss in Exxon Research and Engineering, wrote in a memo. But first, he said, Shaw needed to be briefed by public affairs
executives "on possible hidden agenda and individual biases of which we may not already be aware."

When Shaw gave feedback to the commission in December, he noted the uncertainties about carbon dioxide and climate change [17]. At the same time, he wrote that it
was "important" to place CO2 on the nation's public policy agenda, as the commission was recommending, and supported the panel's suggestion that it was "timely to
consider ways of reducing CO2 emissions now."

He also backed a recommendation that the U.S. "seek to develop discussions on national and international policies."

In late spring of 1981, Flannery was one of the few industry representatives at a large gathering of accomplished scientists at Harper's Ferry, W. Va., for a Department
of Energy "Workshop on First Detection of Carbon Dioxide Effects." He sat on a panel with NASA's James Hansen, who was about to publish a landmark study in
Science magazine warning of significant warming even if controls were placed on carbon emissions.

The workshop's proceedings [18] would declare that "scientists are agreed" that carbon dioxide was building up in the atmosphere, that the effects "are well known"
and "will bring about an increase in the mean global temperature," and that it is "commonly accepted" that warming "will affect the biosphere through a change in
climate."
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Working with Hoffert, Flannery wrote a highly technical 50-page chapter to a 1985 Energy Department report [19]. Their modeling projected up to 6 degrees Celsius
of warming by the end of the 21st century unless emissions of greenhouse gases were curtailed.

Exxon researchers contributed key climate modeling to a 1985 Energy Department study that projected significant global warming, and said some climate
change was already locked in. (Credit: DoE)

[20]

The influential government report said the models provided a "firm basis" for this kind of projection, and that "we are already committed to some of this warming as a
result of emissions over the last several decades."

The Harper's Ferry conference was chaired by MacCracken; he also edited the warming report. He recalled recently that "the underlying push was for a level of
understanding that was convincing enough to let policymakers become aware of what the issue was that society faced."

As Hoffert put it in a recent interview, in those days at Exxon "there were no divisions, no agendas. We were coming together as scientists to address issues of vital
importance to the world."

Fork in the Road

In 1988, James Hansen told Congress that there was now enough warming to declare that the greenhouse effect had arrived. Also that year, the United Nations set up
the Intergovernmental Panel on Climate Change.

It was a moment that Exxon's climate experts had been forecasting for a decade: that as warming became unmistakable, governments would move to control it.

Looking backward, one Exxon document from the early 1990s reflects a trail of research into global warming stretching back "long before the issue achieved its
current prominence."

An internal compendium of the company's environmental record, on file in the official ExxonMobil historical archives at the University of Texas-Austin,
acknowledged the uncertainties that have always faced climate researchers, but it didn't downplay the risks.

"Fossil fuel use dominates as the source of man-made emissions of carbon dioxide," said one section of the encyclopedic review. "Current scientific understanding
demonstrates the potential for climate change to produce serious impacts."

"For Exxon and the petroleum industry, potential enhancement of the greenhouse effect and the possibility of adverse climate are of particular and fundamental
concern," it said.

Drilling for Uncertainty

The IPCC published its first report in 1990. Despite the scientific gaps, the panel warned that unrestrained emissions from burning fossil fuels would surely warm the
planet in the century ahead. The conclusion, the IPCC said after intense deliberations, was "certain." It prescribed deep reductions in greenhouse gas emissions to stave
off a crisis in the coming decades.

At this crucial juncture, Exxon pivoted toward uncertainty and away from the global scientific consensus.

At the IPCC's final session to draft its summary for policymakers, Exxon's Flannery was in the room as an observer. He took the microphone to challenge both the
certainty and the remedy. None of the other scientists agreed with Flannery, and the IPCC brushed off Exxon's advice to water down the report, according to Jeremy
Leggett's eyewitness account in his book, The Carbon War.

At a conference in June 1991, MacCracken joined a panel chaired by Flannery to work together on a climate change project involving geo-engineering.

The contact, according to MacCracken, led to an unexpected solicitation from the oil lobby in Washington. Will Ollison, a science adviser at the American Petroleum
Institute, in a fax marked urgent, asked MacCracken, then at the Lawrence Livermore National Laboratory, to write a paper highlighting the scientific uncertainties
surrounding global warming.

The API, where Exxon held enormous sway, wanted him to write up the complex nuances in plain English – with an emphasis on the unknown, not the known.

Ollison said the IPCC's 1990 report "may not have adequately addressed alternative views."

"A review of these alternative projections would be useful in illustrating the uncertainties inherent in the 'consensus' views expressed in the IPCC report," Ollison
wrote.

MacCracken rejected the task as "fruitless."

"I would caution you about too readily accepting whatever the naysayers put forth as a means of achieving balance," MacCracken wrote back.

Flannery, for his part, continued to emphasize uncertainty. And so did Exxon's new chairman and chief executive, Lee Raymond, who spoke of it repeatedly in public.
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"Currently, the scientific evidence is inconclusive as to whether human activities are having a significant effect on the global climate," Raymond claimed in a speech
delivered in 1996 to the Economic Club of Detroit.

"Many people, politicians and the public alike, believe that global warming is a rock-solid certainty," he said the next year in a speech in Beijing. "But it's not."

Addressing the World Petroleum Congress, which was meeting just before the conclusion of the Kyoto Protocol negotiations, Raymond even disputed that the planet
was warming at all. "The earth is cooler today than it was 20 years ago," he said.

That was false. Authoritative climate agencies declared 1997 the warmest year [21] ever measured. Decade by decade, the warming has continued, in line with the
climate models.

But Raymond, turning his back on Exxon researchers and their state-of-the-art work, mocked those climate models.

"1990's models were predicting temperature increases of two to five degrees Celsius by the year 2100. Last year's models say one to three degrees. Where to next
year?"

"It is highly unlikely," he said, "that the temperature in the middle of the next century will be significantly affected whether policies are enacted now or 20 years from
now."

The Doubt Industry

Exxon and its allies had been working hard to spread this dilatory message.

First, they set up the Global Climate Coalition (GCC), a lobbying partnership of leading oil and automobile companies dedicated to defeating controls on carbon
pollution.

"As major corporations with a high level of internal scientific and technical expertise, they were aware of and in a position to understand the available scientific data,"
recounts an essay on corporate responsibility for climate change published last month [22] in the peer-reviewed journal Climatic Change.

"From 1989 to 2002, the GCC led an aggressive lobbying and advertising campaign aimed at achieving these goals by sowing doubt about the integrity of the IPCC
and the scientific evidence that heat-trapping emissions from burning fossil fuels drive global warming," says the article, by Harvard climate science historian Naomi
Oreskes and two co-authors. 

 [23]

Then, in 1998 Exxon also helped create the Global Climate Science Team, an effort involving Randy Randol, the company's top lobbyist, and Joe Walker, a public
relations representative for API.

Their memo [24], leaked to The New York Times, asserted that it is "not known for sure whether (a) climate change actually is occurring, or (b) if it is, whether
humans really have any influence on it." Opponents of the Kyoto treaty, it complained, "have done little to build a case against precipitous action on climate change
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based on the scientific uncertainty."

The memo declared: "Victory will be achieved when average citizens 'understand' (recognize) uncertainties in climate science," and when "recognition of uncertainty
becomes part of the 'conventional wisdom.'"

Exxon wholeheartedly embraced that theme. For example, an advertisement called "Unsettled Science" that ran in major papers in the spring of 2000, prompted one
scientist to complain that it had distorted his work by suggesting it supported the notion that global warming was just a natural cycle. "It's a shame," Lloyd Keigwin
later told the Wall Street Journal. "The implication is that these data show that we don't need to worry about global warming."

Another ad, one of a series placed in The New York Times, cast aspersions on scientists who "believe they can predict changes in climate decades from now."

Then, in the heat of the 2000 presidential race between climate champion Al Gore and erstwhile oilman George W. Bush, Exxon placed an ad in the Washington Post
accusing MacCracken's office of putting the "political cart before a scientific horse."

Blowing the Whistle

The collaboration between Exxon, its surrogates, and the Bush administration [25] to emphasize uncertainty and stave off action came to light in 2005. A
whistleblower named Rick Piltz [26] disclosed that Philip Cooney, an oil lobbyist who had become chief of staff at the White House environmental council, had been
heavily editing the work of government researchers. Cooney resigned, and was hired by Exxon.

But the clashes continued between the scientific establishment and Exxon's purveyors of uncertainty.

The Royal Society of the United Kingdom, for centuries a renowned arbiter of science, harshly criticized Exxon in 2006 for publishing "very misleading" statements
about the IPCC's Third Assessment Report. The IPCC found that most of the observed warming of the planet in the late 20th century was probably caused by humans.

The Society's communications manager Bob Ward reminded Exxon pointedly that one of its own scientists had contributed to the IPCC chapter in question.

The Royal Society said [27] it had no problem with Exxon funding scientific research, but "we do have concerns about ExxonMobil's funding of lobby groups that
seek to misrepresent the scientific evidence relating to climate change."

Ward said Exxon was funding at least 39 organizations [28] "featuring information on their websites that misrepresented the science on climate change, by outright
denial of the evidence that greenhouse gases are driving climate change, or by overstating the amount and significance of uncertainty in knowledge."

In 2007, the Union of Concerned Scientists published a report detailing Exxon's campaign of uncertainty, including a table identifying dozens of
organizations that the group said had received $16 million in Exxon contributions over several years. (Credit: Union of Concerned Scientists)

[29]

Exxon's uncertainty campaign was detailed in three exhaustive reports published in 2007 by the Union of Concerned Scientists and the Government Accountability
Project.

James McCarthy (Credit: Kris Snibbe/Harvard Staff Photographer)

At a Congressional hearing in 2007 [30], Harvard scientist James McCarthy, who was a member of the UCS board and the newly elected president of the American
Association for the Advancement of Science, declared: "The Bush administration and a network of Exxon-funded, ExxonMobil funded organizations have sought to
distort, manipulate and suppress climate science so as to confuse the American public about the urgency of the global warming problem, and thus, forestall a strong
policy response."

To this day, top Exxon officials sometimes argue that models are no basis for policy.

N.Y. App. 427

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 441 of 606   PageID 4979

http://www.ucsusa.org/our-work/center-science-and-democracy/promoting-scientific-integrity/climate-change.html#.Vijc_WSrS2x
http://www.biologicaldiversity.org/programs/climate_law_institute/fighting_climate_science_suppression/enforcing_national_assessment_of_climate_change/pdfs/Piltz-Resignation-Memo.pdf
https://royalsociety.org/topics-policy/publications/2006/royal-society-exxonmobil/
http://insideclimatenews.org/sites/default/files/documents/Royal%20Society%20Letter%20to%20Exxon%20%282006%29.pdf
http://babel.hathitrust.org/cgi/pt?id=pst.000061515956;view=1up;seq=3


11/13/2016 Exxon Sowed Doubt About Climate Science for Decades by Stressing Uncertainty

https://insideclimatenews.org/print/41434 7/7

While Rex Tillerson, the current chairman, doesn't echo Lee Raymond's science denial in his formal speeches [31], he sometimes backslides when speaking off the
cuff.

At Exxon's annual meeting in 2015, Tillerson said it would be best to wait for more solid science before acting on climate change. "What if everything we do, it turns
out our models are lousy, and we don't get the effects we predict?" he asked.

And in its formal annual energy forecasts, as well as in its latest report on the implications of its carbon footprint, Exxon adopts business-as-usual assumptions. It
deflects the question of how much carbon will build up in the world's atmosphere over the next few decades, or how much the planet will warm as a result.

"As part of our energy outlook process, we do not project overall atmospheric GHG [greenhouse gas] concentration, nor do we model global average temperature
impacts," both reports say.

In footnotes, Exxon offers this excuse: "These would require data inputs that are well beyond our company's ability to reasonably measure or verify."

Click here for Part 1 [9], an overview of Exxon's history with climate change; Part II [10], an accounting of Exxon's early climate research; Part III [11], a review of
Exxon's climate modeling efforts; Part IV [32], a dive into Exxon's Natuna gas field project; Part V [33], a look at Exxon's push for synfuels.

ICN staff members Neela Banerjee, Lisa Song, Zahra Hirji, and Paul Horn also contributed to this report.
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Exxon Made Deep Cuts in Climate Research Budget in the 1980s

The cuts ushered in a five-year hiatus in peer-reviewed publication by its scientists and the era when the company first embraced disinformation.

By John H. Cushman Jr., InsideClimate News

Nov 25, 2015

Pictured here is the Esso Atlantic tanker, where Exxon's first climate-related project was conducted , between 1979 and 1982.

Internal Exxon Corporation budget documents from the 1980s show that the oil giant sharply curtailed its ambitious program of innovative climate
research in those years, chopping well over half from its annual budget for internal investigations into how carbon dioxide emissions from fossil
fuels would affect the planet.

Facing a budget crunch and sensing that any government efforts to clamp down on carbon pollution were a long way off, Exxon terminated two
especially innovative experiments. One involved oceanic observations during voyages of the Esso Atlantic, a supertanker. The other proposed to test
vintage French wines for tell-tale traces of carbon dioxide from fossil fuels or other sources.

And then, in the late 1980s, Exxon ramped up a decades-long public relations campaign to sow uncertainty about the increasing scientific evidence
for urgent action on climate change.

Exxon's pivoting from the cutting edge of early climate change science to the forefront of climate denial was described in a six-part series published
by InsideClimate News beginning in September [1], based largely on primary sources including Exxon's own internal documents. Similar findings
were reached independently by a team based at the Columbia Journalism School in partnership with the Los Angeles Times.

Exxon spokesman Ken Cohen has questioned ICN's reporting that the company "curtailed" its research program after a few years of unusually
advanced experiments and modeling work in the 1980s.

But several documents uncovered by ICN show that the budget cuts during the 1980s were steep and sudden. The cuts reversed the course that the
company followed in the late 1970s, when top company scientists warned Exxon's management for the first time of the risks of climate change, and
launched internal research programs unparalleled among its oil industry peers.
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ICN provided an Exxon spokesman copies of the documents being published today and requested any additional information about climate research
spending during the 1980s, the period closely examined in ICN's series, "Exxon: The Road Not Taken." [1] The spokesman, Alan Jeffers, declined to
provide any additional budget numbers.

One of the documents, a June 18, 1982 memo to Harold Weinberg [2], a top research official, informed him that the year's budget for research into
the looming CO2 problem was to be cut from  $900,000 to $385,000 immediately, and to just $150,000 the following year, an 83 percent cut.

[3]

Click to view the full document.

 "We feel this rate of expenditure should be sufficient to fulfill the Corporation's needs in the CO2 greenhouse field," said the memo, written by A.M.
Natkin, environmental affairs coordinator in the corporate science and technology department.

"These funds are intended to support a resident source of scientific expertise on all phases and aspects of the CO2 Greenhouse effect," he wrote. "It
is important for the corporation to stay abreast of developments in order to assess the impact of new scientific discoveries and to respond to various
inquiries."

He said that $150,000 a year "should be sufficient to do this."

Exxon's annual research and development budget at the time was more than $600 million, according to a speech by Exxon Research & Engineering
chief Ed David at a 1981 Exxon R&D symposium in San Francisco. The company's exploration and capital budgets amounted to $11 billion.

The Natkin memo augured the dismantling of the crown jewel of Exxon's early research on climate change: a seagoing field experiment into the
ocean's absorption of carbon dioxide emissions from the burning of fossil fuels. Once envisioned as an expanding, multiyear effort, it was terminated
in 1982, another memo confirmed [4].
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[5]

Click to view the full document.

Another innovative proposal to test the carbon dioxide in old vintages of fine French wines also fell by the wayside.

An additional internal document, this one an October 4, 1985 update [6] presented by Brian Flannery, Exxon's top climate researcher, showed that
Exxon's budget for CO2 research in 1985 and 1986 would be no more than $250,000 each year.

That was to cover professional work by Exxon employees, payments to consultants or contractors for research, travel and miscellaneous expenses,
and payments to the Lamont-Doherty Earth Observatory of Columbia University, which was a partner in the tanker project and other early Exxon
work.
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[7]

Click to view the full document.

Exxon's documents show not only that the research was curtailed, but why.

The idea to cut back the research program first surfaced in a January 1981 "scoping study. [8]" That was a type of internal Exxon planning document
meant to be the "initial phase in the development of comprehensive plans for high-impact programs," a cover sheet explained.

"Our recommendation is that comprehensive program plan development not be undertaken for the atmospheric CO2 area," said the cover sheet.

After all, said the 16-page scoping study, "There is no near term threat of legislation to control CO2. One reason for this is that it has not yet been
proven that the increases in atmospheric CO2 constitute a serious problem that requires immediate action."

The scoping study, a 16-page document, was published by ICN as part of the first installment of its six-part investigative series [9].

"The increasing level of atmospheric CO2 is causing considerable concern due to potential climate effects," the document said. Exxon Research &
Engineering, it noted, "has been actively conducting research on certain aspects of the issue for approximately two years. This report addresses the
question of whether a comprehensive research plan with greater breadth for ER&E than the current plan should be developed."

The answer to that question was, in short, no. The work "if successful, will likely provide recognition for Exxon for making important technical
contributions to this global environmental issue," according to the document.

However, "an expanded R&D program does not appear to offer significantly increased benefits," the document went on. "It would require skills
which are in limited supply, and would require additional funds on the part of Exxon since Government funding appears unlikely."

In the mid-1980s the company wrapped up publication of a burst of modeling efforts undertaken during the heyday of its early research–including
three important peer-reviewed studies, all described in the ICN series [10]. Those studies by Exxon scientists and consultants, one of them published
by the federal government and two by academic journals, confirmed the emerging consensus regarding the planet's sensitivity to increased
concentrations of carbon dioxide in the atmosphere.

Then Exxon's published research hit a five-year hiatus, as shown in Exxon's own list [11] of more than 50 peer-reviewed climate studies its
employees have worked on. N.Y. App. 433
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From 1986 to 1990, Exxon went without publishing any peer-reviewed scientific research into the problem, just as it was becoming a hot topic of
political debate.

In 1988, 1989 and 1990, Exxon sharply escalated its well-documented efforts to emphasize the scientific uncertainty [12] surrounding climate
change, a campaign of misinformation that would last for decades.

Exxon asserts that it has been doing important scientific research continuously since the 1970s. It frequently mentions its financial support for work
done by programs at the Massachusetts Institute of Technology. (Exxon's support for work at Stanford University, more costly and more geared to
developing technologies as opposed to understanding climate change itself, began much later.)

Announced in 1993, Exxon's first grant of $1 million to the MIT program was expressly designed to produce assessments "based on realistic
representations of the uncertainties of climate science." That phrase occurred both in the press release announcing the grant and, a year later, in the
program's first report [13], entitled "Uncertainty in Climate Change Policy Analysis."

In the light of 20 years of hindsight, that 1994 MIT report's conclusions seem vague and equivocal, providing "no guidance for greenhouse policy."

It said "neither of the extreme positions, to take urgent action now or do nothing awaiting firm evidence, is a constructive response to the climate
threat."

"Uncertainty is the essence of the issue," it declared.
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More Exxon Documents Show How Much It Knew About Climate 35 Years Ago

Documents reveal Exxon's early CO2 position, its global warming forecast from the 1980s, and its involvement with the issue at the highest
echelons.

By Neela Banerjee, InsideClimate News

Dec 1, 2015

A Mobil logo is painted on a storage tank at the Exxon Mobil refinery in Joliet, Illinois. Credit: Scott Olson/Getty Images

In our series, "Exxon: The Road Not Taken [1]," InsideClimate News published several dozen documents [2] that established the arc of Exxon's
pioneering yet little-known climate research, which began 40 years ago.

Our reporting team chose them from the thousands of mainly internal company documents that we reviewed in our 10-month investigation.

In addition to the ones we have already published since September—which ExxonMobil has now downloaded from the ICN website and imported to
its blog [3]—there are more worth sharing. 

Each illuminates a nuance of Exxon's early internal discussions about climate change, from interactions at the highest echelons to presentations for
the rank-and-file. The documents reveal the contrast between Exxon's initial public statements about climate change and the company's later efforts
to deny the link between fossil fuel use and higher global temperatures.
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A selection of previously unpublished memos and reports are included and explained here, as part of ICN's continuing exploration of Exxon's
climate documents.

Exxon Senior Vice President Weighs in on the 'Greenhouse Program' (1980)

This memo from June 9, 1980 [4], indicates that carbon dioxide research was not a project that Exxon's board simply greenlighted. It was an issue
so important that at least one senior vice president was paying close attention to the science, and he was interested and versed enough to argue its
arcana.

[4]

Click to view the full document.

On June 9, 1980, Harold N. Weinberg, a top manager in Exxon Research and Engineering [5], the hub of the company's carbon dioxide research,
sent a note to Richard Werthamer [6] and Henry Shaw [7] with the subject, "Greenhouse Program," the company's CO2 research initiative. Shaw was
the unit's lead climate researcher at the time, Werthamer his boss.

In the note, Weinberg wrote that he gave a presentation at a June 4 meeting about the program and said, "George Piercy [8] questioned me closely on
the statement that there is a net CO2 flux out of the ocean at the upwelling zones."

At the time, Exxon had deployed a state-of-the-art supertanker outfitted with equipment for measuring marine CO2 concentrations to understand the
role the oceans play in the world's carbon cycle. Scientists knew that the oceans had absorbed some of the carbon dioxide released from the
increased global consumption of fossil fuels. But Exxon's researchers wanted to understand how exactly CO2 behaved in the oceans—and whether
after trapping the gas, the seas would eventually release it into the atmosphere.

Piercy was a senior vice president at Exxon [8] in 1980, and a member of the board of directors. According to the note, he challenged Weinberg's
assertion that global circulation patterns move CO2 out of the deep oceans to the surface where it escapes into the atmosphere, a process known as
"upwelling."

Piercy disagreed, arguing the oceans can hold higher concentrations of CO2 without releasing it into the air. (As it turns out, Weinberg was right,
though overall, the world's oceans act as a global sink, pulling CO2 from the air into the water and helping dampen the effects of climate change.)

Other memos from the early 1980s (here [9] and here [10]) show that ER&E staff regularly apprised at least one other senior vice president, M.E.J.
O'Loughlin, of the latest climate research, too.

Exxon's Lead Climate Researcher Presents: The Company's Position on the CO2 Greenhouse Effect (1981)

In this May 15, 1981 memo [11], Exxon estimates a 3-degree Celsius rise in global average temperatures in 100 years, and appears ready to discuss
publicly that a time could arrive when the world would have to shift to renewable energy. Exxon thought such a transition could happen in a
gradual, "orderly" way.

N.Y. App. 437

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 451 of 606   PageID 4989

http://insideclimatenews.org/documents/weinberg-co2-memo-1980
http://insideclimatenews.org/documents/weinberg-co2-memo-1980
http://insideclimatenews.org/news/15092015/harold-weinberg
http://insideclimatenews.org/news/15092015/n-richard-werthamer
http://insideclimatenews.org/news/15092015/henry-shaw
http://insideclimatenews.org/news/15092015/george-t-piercy
http://insideclimatenews.org/news/15092015/george-t-piercy
http://insideclimatenews.org/documents/letters-senior-vps-1980
http://insideclimatenews.org/documents/catastrophic-effects-letter-1981
http://insideclimatenews.org/documents/exxon-position-co2-1981


11/13/2016 More Exxon Documents Show How Much It Knew About Climate 35 Years Ago

https://insideclimatenews.org/print/41844 3/5

[11]

Click to view the full document.

By 1981, Exxon had already established itself as a leader on the greenhouse effect with many in industry and the government. In early May of that
year, Henry Shaw prepared a "brief summary of our current position on the CO2 Greenhouse effect" for Edward E. David, Jr. [12], president of
Exxon Research and Engineering, in case the topic came up at an Exxon symposium in San Francisco where David would be speaking.

Based on documentary evidence, it appears the summary went through several drafts and the final version went to David's office on May 15.

The bullet points that Shaw presented to David start with the idea that "there is sufficient time to study the problem before corrective action is
required." Shaw based his caution on estimates that higher global temperatures caused by rising CO2 would only be felt around the year 2000, and
that CO2 concentrations in the atmosphere would double in about 100 years. Those gaps, Shaw wrote, permit "time for an orderly transition to non-
fossil fuel technologies should restrictions on fossil fuel use be deemed necessary."

The document did not raise doubts about the links between fossil fuel use, higher CO2 concentrations and a warmer planet. Shaw wrote:

• "Atmospheric CO2 will double in 100 years if fossil fuels grow at 1.4%/ a2. 
• 3oC global average temperature rise and 10oC at poles if CO2 doubles. 
—Major shifts in rainfall/agriculture 
—Polar ice may melt"

Eleven other staff and managers at Exxon Research, besides David, were sent the paper with the corporate position on global warming that Shaw had
articulated.

By the end of the 1980s, Exxon would publicly pivot away from open consideration of any restrictions on fossil fuel use because of its effect on the
atmosphere.

In 1996, when climate research was more certain about the link between fossil fuel combustion and climate change than during the time of Shaw's
memo, Exxon's new chairman and chief executive Lee Raymond said in a speech in Detroit: [13] "Currently, the scientific evidence is inconclusive
as to whether human activities are having a significant effect on the global climate."

At Exxon's annual meeting in 2015, chairman Rex Tillerson said it would be best to wait for more solid science before acting on climate change.
"What if [after] everything we do, it turns out our models are lousy, and we don't get the effects we predict?"

A Presentation on 'CO2 Greenhouse and Climate Issues' (1984)

Exxon began incorporating CO2 estimates into its corporate planning as early as 1981, this March 28, 1984 presentation shows [14]. The company
acknowledged the link between fossil fuel use and climate change throughout most of the 1980s.

N.Y. App. 438
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[15]

Click to view the full document.

In 1984, Shaw no longer ran Exxon's CO2 research. He had been moved from that post a few years earlier as the company shifted its focus from the
expensive empirical research on the tanker to cheaper, yet still highly significant, climate modeling. By the mid-1980s, Shaw worked on keeping
track of emerging independent climate research and apprising top managers.

On March 28, Shaw gave a presentation at an internal Exxon environmental conference in Florham Park, N.J. He showed projections of fossil fuel
use through the 21st century and the growth in global carbon dioxide expected from it.

Shaw told his audience that he was regularly asked to prepare estimates for Exxon about CO2 from fossil fuel use. Those estimates used and were
integrated into the company's energy projections for the 21st century and circulated within Exxon.

He wrote in the presentation: "As part of CPPD's technology forecasting activities in 1981, I wrote a CO2 greenhouse forecast based on publically
available information. Soon thereafter, S&T [Science & Technology] requested an update of the forecast using Exxon fossil fuel projections. This
request was followed late in 1981 with a request by CPD [Corporate Planning Department] for assistance in evaluating the potential impact of the
CO2 effect in the '2030 Study.' After meeting CPD's specific need, a formal technology forecast update was issued to S&T in the beginning of April
1982. It was subsequently sent for review to the Exxon affiliates."

Exxon's affiliates are the company's various divisions, including exploration and production, refining, international units and shipping.

Then Shaw shared with his audience estimates by Exxon and three other entities—the Environmental Protection Agency, the National Academy of
Sciences, and the Massachusetts Institute of Technology—about when CO2 would double in the atmosphere, what kind of increases could occur in
average global temperatures and the effects of such changes on human life.

Exxon estimated that CO2 would double by 2090, which was later than what the other groups had projected. It estimated that average global
temperatures would rise by 1.3 to 3.1 degrees Celsius (2.3 to 5.6 degrees Fahrenheit), which was in the mid-range of the four projections that Shaw
shared.

Shaw showed the policy recommendations of the three organizations and Exxon to address climate change. According to him, MIT argued for an
"extreme reduction in fossil fuel use," while the others, including Exxon, urged a more cautious approach. But Exxon did not deny the link between
fossil fuel use and climate change as it would begin to do just five years later.

ICN reporter Lisa Song contributed to this report.
N.Y. App. 439
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1 
 

Energy and Carbon -- Managing the Risks 

 

ExxonMobil1 engages in constructive and informed dialogue with a wide variety of 

stakeholders on a number of energy-related topics.  This report seeks to address important 

questions raised recently by several stakeholder organizations on the topics of global 

energy demand and supply, climate change policy, and carbon asset risk.   

 

As detailed below, ExxonMobil makes long-term investment decisions based in part on 

our rigorous, comprehensive annual analysis of the global outlook for energy, an analysis 

that has repeatedly proven to be consistent with the International Energy Agency World 

Energy Outlook, the U.S. Energy Information Administration Annual Energy Outlook, 

and other reputable, independent sources.  For several years, our Outlook for Energy has 

explicitly accounted for the prospect of policies regulating greenhouse gas emissions 

(GHG).  This factor, among many others, has informed investments decisions that have 

led ExxonMobil to become the leading producer of cleaner-burning natural gas in the 

United States, for example.  

 

Based on this analysis, we are confident that none of our hydrocarbon reserves are now or 

will become “stranded.”  We believe producing these assets is essential to meeting 

growing energy demand worldwide, and in preventing consumers – especially those in 

the least developed and most vulnerable economies – from themselves becoming 

stranded in the global pursuit of higher living standards and greater economic 

opportunity.    

                                                 
1 As used in this document, “ExxonMobil” means Exxon Mobil Corporation and/or one or more of its 
affiliated companies.  Statements of future events or conditions in this report are forward-looking 
statements.  Actual future results, including economic conditions and growth rates; energy demand and 
supply sources; efficiency gains; and capital expenditures, could differ materially due to factors including 
technological developments; changes in law or regulation; the development of new supply sources; 
demographic changes; and other factors discussed herein and under the heading “Factors Affecting Future 
Results” in the Investors section of our website at: www.exxonmobil.com. The information provided 
includes ExxonMobil’s internal estimates and forecasts based upon internal data and analyses, as well as 
publicly available information from external sources including the International Energy Agency.  Citations 
in this document are used for purposes of illustration and reference only and any citation to outside sources 
does not necessarily mean that ExxonMobil endorses all views or opinions expressed in or by those 
sources. 
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1. Strong Correlation between Economic Growth and Energy Use 

 

The universal importance of accessible and affordable energy for modern life is 

undeniable.  Energy powers economies and enables progress throughout the world.  It 

provides heat for homes and businesses to protect against the elements; power for 

hospitals and clinics to run advanced, life-saving equipment; fuel for cooking and 

transportation; and light for schools and streets.  Energy is the great enabler for modern 

living and it is difficult to imagine life without it.  Given the importance of energy, it is 

little wonder that governments seek to safeguard its accessibility and affordability for 

their growing populations.  It is also understandable that any restrictions on energy 

production that decrease its accessibility, reliability or affordability are of real concern to 

consumers who depend upon it.   
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2. World Energy Needs Keep Growing 

 

Each year, ExxonMobil analyzes trends in energy and publishes our forecast of global 

energy requirements in our Outlook for Energy.  The Outlook provides the foundation for 

our business and investment planning, and is compiled from the breadth of the company’s 

worldwide experience in and understanding of the energy industry.  It is based on 

rigorous analyses of supply and demand, technological development, economics, and 

government policies and regulations, and it is consistent with many independent, 

reputable third-party analyses.  

 

ExxonMobil’s current Outlook for Energy extends through the year 2040, and contains 

several conclusions that are relevant to questions raised by stakeholder organizations.  

Understanding this factual and analytical foundation is crucial to understanding 

ExxonMobil’s investment decisions and approach to the prospect of further constraints 

on carbon.  

 

World population increases.  Ultimately, the focus of ExxonMobil’s Outlook for Energy 

– indeed, the focus of our business – is upon people, their economic aspirations and their 

energy requirements.  Accordingly, our analysis begins with demographics.  Like many 

independent analyses, ExxonMobil anticipates the world’s population will add two 

billion people to its current total of seven billion by the end of the Outlook period.  The 

majority of this growth will occur in developing countries.   

 

World GDP grows.  The global economy will grow as the world’s population increases, 

and it is our belief that GDP gains will outpace population gains over the Outlook period, 

resulting in higher living standards.  Assuming sufficient, reliable and affordable energy 

is available, we see world GDP growing at a rate that exceeds population growth through 

the Outlook period, almost tripling in size from what it was globally in 2000.2  It is 

                                                 
2 We see global GDP approaching $120 trillion, as compared to $40 trillion of global GDP in 2000 (all in 
constant 2005 USA$’s).  GDP per capita will also grow by about 80 percent between 2010 and 2040, 
despite the increase in population. 
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largely the poorest and least developed of the world’s countries that benefit most from 

this anticipated growth.  However, this level of GDP growth requires more accessible, 

reliable and affordable energy to fuel growth, and it is vulnerable populations who would 

suffer most should that growth be artificially constrained. 

 

 
 

Energy demand grows with population and GDP.  As the world becomes more populous 

and living standards improve over the Outlook period, energy demand will increase as 

well.  We see the world requiring 35 percent more energy in 2040 than it did in 2010.  

The pace of this energy demand increase is higher than the population growth rate, but 

less than global GDP growth rate.  Greater energy efficiency is a key reason why energy 

demand growth trails economic growth.  We see society implementing policy changes 

that will promote energy efficiency, which will serve to limit energy demand growth.  We 

also see many governments adopting policies that promote the switch to less carbon-

intensive fuels, such as natural gas.  As noted in the chart above, energy demand in 2040 

could be almost double what it would be without the anticipated efficiency gains.  
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ExxonMobil believes that efficiency is one of the most effective tools available to 

manage greenhouse gas emissions, and accordingly our company is making significant 

contributions to energy efficiency, both in our own operations and in our products.    

 

Energy-related CO2 emissions stabilize and start decreasing.  As the world’s population 

grows and living standards increase, we believe GHG emissions will plateau and start 

decreasing during the Outlook period.  In the OECD countries, energy-based GHG 

emissions have already peaked and are declining.  Our views in this regard are similar to 

other leading, independent forecasts.3 

 

 
 

As part of our Outlook process, we do not project overall atmospheric GHG 

concentration, nor do we model global average temperature impacts.4 However, we do 

project an energy-related CO2 emissions profile through 2040, and this can be compared 

                                                 
3 For example, the IEA predicts that energy-related emissions will grow by 20%, on trend but slightly 
higher than our Outlook. See www.worldenergyOutlook.org. 
4 These would require data inputs that are well beyond our company’s ability to reasonably measure or 
verify.  
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to the energy-related CO2 emissions profiles from various scenarios outlined by the 

Intergovernmental Panel on Climate Change (IPCC).  When we do this, our Outlook 

emissions profile through 2040 would closely approximate the IPCC’s intermediate RCP 

4.5 emissions profile pathway in shape, but is slightly under it in magnitude.5   

  

All economic energy sources are needed to meet growing global demand.  In analyzing 

the evolution of the world’s energy mix, we anticipate renewables growing at the fastest 

pace among all sources through the Outlook period.  However, because they make a 

relatively small contribution compared to other energy sources, renewables will continue 

to comprise about 5 percent of the total energy mix by 2040.   Factors limiting further 

penetration of renewables include scalability, geographic dispersion, intermittency (in the 

case of solar and wind), and cost relative to other sources.  

 

 
                                                 
5  The IPCC RCP 4.5 scenario extends 60 years beyond our Outlook period to the year 2100, and 
incorporates a full carbon cycle analysis. The relevant time horizons differ and we do not forecast potential 
climate impacts as part of our Outlook, and therefore cannot attest to their accuracy.  
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The cost limitations of renewables are likely to persist even when higher costs of carbon 

are considered.  

 

 
 

3. Climate Change Risk  

 

ExxonMobil takes the risk of climate change seriously, and continues to take meaningful 

steps to help address the risk and to ensure our facilities, operations and investments are 

managed with this risk in mind.   

 

Many governments are also taking these risks seriously, and are considering steps they 

can take to address them.   These steps may vary in timing and approach, but regardless, 

it is our belief they will be most effective if they are informed by global energy demand 

and supply realities, and balance the economic aspirations of consumers.   
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4. Carbon Budget and Carbon Asset Risk Implications 

 

One focus area of stakeholder organizations relates to what they consider the potential for 

a so-called carbon budget.  Some are advocating for this mandated carbon budget in order 

to achieve global carbon-based emission reductions in the range of 80 percent through the 

year 2040, with the intent of stabilizing world temperature increases not to exceed 2 

degrees Celsius by 2100 (i.e., the “low carbon scenario”). A concern expressed by some 

of our stakeholders is whether such a “low carbon scenario” could impact ExxonMobil’s 

reserves and operations – i.e., whether this would result in unburnable proved reserves of 

oil and natural gas.   

 

The “low carbon scenario” would require CO2 prices significantly above current price 

levels.  In 2007, the U.S. Climate Change Science Program published a study that 

examined, among other things, the global CO2 cost needed to drive investments and 

transform the global energy system, in order to achieve various atmospheric CO2 

stabilization pathways. The three pathways shown in the chart below are from the MIT 

IGSM model used in the study, and are representative of scenarios with assumed climate 

policies that stabilize GHGs in the atmosphere at various levels, from 650 ppm CO2 

down to 450 ppm CO2, a level approximating the level asserted to have a reasonable 

chance at meeting the “low carbon scenario.”  Meeting the 450 ppm pathway requires 

large, immediate reductions in emissions with overall net emissions becoming negative in 

the second half of the century. Non-fossil energy sources, like nuclear and renewables, 

along with carbon capture and sequestration, are deployed in order to transform the 

energy system. Costs for CO2 required to drive this transformation are modeled.  In 

general, CO2 costs rise with more stringent stabilization targets and with time. 

Stabilization at 450 ppm would require CO2 prices significantly above current price 

levels, rising to over $200 per ton by 2050.  By comparison, current EU Emissions 

Trading System prices are approximately $8 to $10 per ton of CO2.  

 

In the right section of the chart below, different levels of added CO2 are converted to 

estimated added annual energy costs for an average American family earning the median 
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income.  For example, by 2030 for the 450ppm CO2 stabilization pathway, the average 

American household would face an added CO2 cost of almost $2,350 per year for energy, 

amounting to about 5 percent of total before-tax median income.  These costs would need 

to escalate steeply over time, and be more than double the 2030 level by mid-century.  

Further, in order to stabilize atmospheric GHG concentrations, these CO2 costs would 

have to be applied across both developed and developing countries. 

 

 
 

In 2008, the International Energy Agency estimated that reducing greenhouse gas 

emissions to just 50 percent below 2005 levels by 2050 would require $45 trillion in 

added energy supply and infrastructure investments.6  In this scenario, the IEA estimated 

that each year between 2005 and 2050 the world would need to construct 24 to 32 one-

thousand-megawatt nuclear plants, build 30 to 35 coal plants with carbon capture and 

                                                 
6 See IEA Energy Technology Perspectives 2008, Scenarios & Strategies to 2050. 
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sequestration capabilities, and install 3,700 to 17,800 wind turbines of four megawatt 

capacity.  

 

Transforming the energy system will take time.  Energy use and mix evolve slowly due to 

the vast size of the global energy system.  As shown in the chart below, biomass like 

wood was the primary fuel for much of humanity’s existence. Coal supplanted biomass as 

the primary energy source around 1900; it was not until the middle of the 20th century 

before oil overtook coal as the primary source of energy.  We believe the transition to 

lower carbon energy sources will also take time, despite rapid growth rates for such 

sources.  Traditional energy sources have had many decades to scale up to meet the 

enormous energy needs of the world.  As discussed above, renewable sources, such as 

solar and wind, despite very rapid growth rates, cannot scale up quickly enough to meet 

global demand growth while at the same time displacing more traditional sources of 

energy. 
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A “low carbon scenario” will impact economic development.   Another consideration 

related to the “low carbon scenario” is that capping of carbon-based fuels would likely 

harm those least economically developed populations who are most in need of affordable, 

reliable and accessible energy.7 Artificially restricting supplies can also increase costs, 

and increasing costs would not only impact the affordability and accessibility of energy, 

especially to those least able to pay, it could impact the rate of economic development 

and living standards for all. Increasing energy costs leads to a scarcity of affordable, 

reliable and accessible energy and can additionally lead to social instability. While the 

risk of regulation where GHG emissions are capped to the extent contemplated in the 

“low carbon scenario” during the Outlook period is always possible, it is difficult to 

envision governments choosing this path in light of the negative implications for 

economic growth and prosperity that such a course poses, especially when other avenues 

may be available, as discussed further below.  

  

 
                                                 
7 According to the International Energy Agency, 2.6 billion people still rely on biomass for cooking and 
over 15% of the world’s population lacks access to electricity (http://www.iea.org/topics/energypoverty/). 
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Even in a “low carbon scenario,” hydrocarbon energy sources are still needed. The IEA 

in its World Energy Outlook 2013 examined production of liquids from currently-

producing fields, in the absence of additional investment, versus liquids demand, for both 

their lead “New Policies Scenario” and for a “450 Scenario.” As shown in the chart 

above, in both scenarios, there remains significant liquids demand through 2035, and 

there is a need for ongoing development and investment. Without ongoing investment, 

liquids demand will not be met, leaving the world short of oil. 

 

ExxonMobil believes that although there is always the possibility that government action 

may impact the company, the scenario where governments restrict hydrocarbon 

production in a way to reduce GHG emissions 80 percent during the Outlook period is 

highly unlikely.  The Outlook demonstrates that the world will require all the carbon-

based energy that ExxonMobil plans to produce during the Outlook period.8  Also, as 

discussed above, we do not anticipate society being able to supplant traditional carbon-

based forms of energy with other energy forms, such as renewables, to the extent needed 

to meet this carbon budget during the Outlook period. 

 

5. Managing the Risk 

 

ExxonMobil’s actions.  ExxonMobil addresses the risk of climate change in several 

concrete and meaningful ways.  We do so by improving energy efficiency and reducing 

emissions at our operations, and by enabling consumers to use energy more efficiently 

through the advanced products we manufacture.  In addition, we conduct and support 

extensive research and development in new technologies that promote efficiency and 

reduce emissions.  

 

                                                 
8 ExxonMobil’s proved reserves at year-end 2013 are estimated to be produced on average within sixteen 
years, well within the Outlook period.  See Exxon Mobil Corporation 2013 Financial & Operating Review, 
p. 22.  It is important to note that this sixteen year average reserves-to-production ratio does not mean that 
the company will run out of hydrocarbons in sixteen years, since it continues to add proved reserves from 
its resource base and has successfully replaced more than 100% of production for many years.  See Item 2  
Financial Section of ExxonMobil’s 2013 Form 10-K for ExxonMobil’s proved reserves, which are 
determined in accordance with current SEC definitions.   

N.Y. App. 453

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 467 of 606   PageID 5005



 

13 
 

In our operations, we apply a constant focus on efficiency that enables us to produce 

energy to meet society’s needs using fewer resources and at a lower cost.   

 

For example, ExxonMobil is a leader in cogeneration at our facilities, with equity 

ownership in more than 100 cogeneration units at more than 30 sites with over 5200 

megawatts of capacity.  This capacity, which is equivalent to the electricity needs of 

approximately 2.5 million U.S. households, reduces the burden on outside power and grid 

suppliers and can reduce the resulting emissions by powering ExxonMobil’s operations 

in a more efficient and effective manner.  

 

We also constantly strive to reduce the emission intensity of our operations. Cumulative 

savings, for example, between 2009 and 2012 amounted to 8.4 million metric tons of 

greenhouse gases.   

 

Many of ExxonMobil’s products also enable consumers to be more energy efficient and 

therefore reduce greenhouse gas emissions.  Advancements in tire liner technology 

developed by ExxonMobil allow drivers to save fuel.  Our synthetic lubricants also 

improve vehicle engine efficiency.  And lighter weight plastics developed by 

ExxonMobil reduce vehicle weights, further contributing to better fuel efficiency. 9   

 

ExxonMobil is also the largest producer of natural gas in the United States, a fuel with a 

variety of consumer uses, including heating, cooking and electricity generation.  Natural 

gas emits up to 60 percent less CO2 than coal when used as the source for power 

generation. 

 

Research is another area in which ExxonMobil is contributing to energy efficiency and 

reduced emissions.  We are on the forefront of technologies to lower greenhouse gas 

emissions.  For example, ExxonMobil operates one of the world’s largest carbon capture 

                                                 
9 Using ExxonMobil fuel-saving technologies in one-third of U.S. vehicles, for example, could translate 
into a saving of about 5 billion gallons of gasoline, with associated greenhouse gas emissions savings 
equivalent to taking about 8 million cars off the road. 
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and sequestration (CCS) operations at our LaBarge plant in Wyoming.  It is a co-venturer 

in another project, the Gorgon natural gas development in Australia, which when 

operational will have the largest saline reservoir CO2 injection facility in the world.  The 

company is leveraging its experience with CCS in developing new methods for capturing 

CO2, which can reduce costs and increase the application of carbon capture for society. 

ExxonMobil also is actively engaged, both internally and in partnership with renowned 

universities and institutions, in research on new break-through technologies for energy.   

 

The company also engineers its facilities and operations robustly with extreme weather 

considerations in mind.  Fortification to existing facilities and operations are addressed, 

where warranted due to climate or weather events, as part of ExxonMobil’s Operations 

Integrity Management System. 

 

ExxonMobil routinely conducts life cycle assessments (LCAs), which are useful to 

understand whether a technology can result in environmental improvements across a 

broad range of factors.  For example, in 2011 we conducted a LCA in concert with 

Massachusetts Institute of Technology and Synthetic Genomics Inc. to assess the impact 

of algal biofuel production on GHG emissions, land use, and water use.  The study 

demonstrated the potential that algae fuels can be produced with freshwater consumption 

equivalent to petroleum refining, and enable lower GHG emissions.  A more recent LCA 

demonstrated that “well-to-wire” GHG emissions from shale gas are about half that of 

coal, and not significantly different than emissions of conventional gas. 

 

In addition, ExxonMobil is involved in researching emerging technologies that can help 

mitigate the risk of climate change.  For example, the company has conducted research 

into combustion fundamentals with automotive partners in order to devise concepts to 

improve the efficiency and reduce emissions of internal combustion engines.   

 

ExxonMobil has also developed technology for an on-board hydrogen-powered fuel cell 

that converts other fuels into hydrogen directly under a vehicle’s hood, thereby 

eliminating the need for separate facilities for producing and distributing hydrogen.  This 
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technology can be up to 80 percent more fuel efficient and emit 45 percent less CO2 than 

conventional internal combustion engines.  The company is also a founding member of 

the Global Climate and Energy Project at Stanford University, a program that seeks to 

develop fundamental, game-changing scientific breakthroughs that could lower GHG 

emissions. 

 

Government policy.  Addressing climate risks is one of many important challenges that 

governments face on an ongoing basis, along with ensuring that energy supplies are 

affordable and accessible to meet societal needs.   

 

Energy companies like ExxonMobil can play a constructive role in this decision-making 

process by sharing our insights on the most effective means of achieving society’s goals 

given the workings of the global energy system and the realities that govern it.  

 

The introduction of rising CO2 costs will have a variety of impacts on the economy and 

energy use in every sector and region within any given country.  Therefore, the exact 

nature and pace of GHG policy initiatives will likely be affected by their impact on the 

economy, economic competitiveness, energy security and the ability of individuals to pay 

the related costs. 

 

Governments’ constraints on use of carbon-based energy sources and limits on 

greenhouse gas emissions are expected to increase throughout the Outlook period.  

However, the impact of these rising costs of regulations on the economy we expect will 

vary regionally throughout the world and will not rise to the level required for the “low 

carbon scenario.” These reasonable constraints translate into costs, and these costs will 

help drive the efficiency gains that we anticipate will serve to curb energy growth 

requirements for society as forecasted over the Outlook period.   

 

We also see these reasonable constraints leading to a lower carbon energy mix over the 

Outlook period, which can serve to further reduce greenhouse gas emissions. For 

example, fuel switching to cleaner burning fuels such as natural gas has significantly 
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contributed to the United States reducing greenhouse gas emissions last year to levels not 

seen since 1994.  Furthermore, the impact of efficiency is expected to help stabilize and 

eventually to reduce GHG emissions over the Outlook period, as discussed previously.  

These constraints will also likely result in dramatic global growth in natural gas 

consumption at the expense of other forms of energy, such as coal.   

 

We see the continued focus on efficiency, conservation and fuel switching as some of the 

most effective and balanced ways society can address climate change within the Outlook 

period in a manner that avoids the potentially harmful and destabilizing consequences 

that the artificial capping of needed carbon-based energy sources implied within the “low 

carbon scenario” can cause.10   

 
6. Planning Bases and Investments 

 

ExxonMobil is committed to disciplined investing in attractive opportunities through the 

normal fluctuations in business cycles.  Projects are evaluated under a wide range of 

possible economic conditions and commodity prices that are reasonably likely to occur, 

and we expect them to deliver competitive returns through the cycles. We do not publish 

the economic bases upon which we evaluate investments due to competitive 

considerations.  However, we apply prudent and substantial safety margins in our 

planning assumptions to help ensure robust returns.  In assessing the economic viability 

of proved reserves, we do not believe a scenario consistent with reducing GHG emissions 

by 80 percent by 2050, as suggested by the “low carbon scenario,” lies within the 

“reasonably likely to occur” range of planning assumptions, since we consider the 

scenario highly unlikely.   

 

The company also stress tests its oil and natural gas capital investment opportunities, 

which provides an added margin of safety against uncertainties, such as those related to 

technology, costs, geopolitics, availability of required materials, services, and labor, etc.  

                                                 
10 Permitting the freer trade and export of natural gas is but one way, for example, where countries that rely 
on more carbon-intense forms of energy can increase their use of cleaner-burning fuels. 
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Such stress testing differs from alternative scenario planning, such as alternate Outlooks, 

which we do not develop, but stress testing provides us an opportunity to fully consider 

different economic scenarios in our planning and investment process.  The Outlook is 

reviewed at least annually, and updated as needed to reflect changes in views and 

circumstances, including advances in technology.    

 

 

 

We also address the potential for future climate-related controls, including the potential 

for restriction on emissions, through the use of a proxy cost of carbon.  This proxy cost of 

carbon is embedded in our current Outlook for Energy, and has been a feature of the 

report for several years. The proxy cost seeks to reflect all types of actions and policies 

that governments may take over the Outlook period relating to the exploration, 

development, production, transportation or use of carbon-based fuels.  Our proxy cost, 
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which in some areas may approach $80/ton over the Outlook period11, is not a suggestion 

that governments should apply specific taxes.  It is also not the same as a “social cost of 

carbon,” which we believe involves countless more assumptions and subjective 

speculation on future climate impacts.  It is simply our effort to quantify what we believe 

government policies over the Outlook period could cost to our investment opportunities.  

Perhaps most importantly, we require that all our business segments include, where 

appropriate, GHG costs in their economics when seeking funding for capital investments.  

We require that investment proposals reflect the climate-related policy decisions we 

anticipate governments making during the Outlook period and therefore incorporate them 

as a factor in our specific investment decisions. 

 

When governments are considering policy options, ExxonMobil advocates an approach 

that ensures a uniform and predictable cost of carbon; allows market prices to drive 

solutions; maximizes transparency to stakeholders; reduces administrative complexity; 

promotes global participation; and is easily adjusted to future developments in climate 

science and policy impacts.  We continue to believe a revenue-neutral carbon tax is better 

able to accommodate these key criteria than alternatives such as cap-and-trade. 

 

Our views are based on our many years of successful energy experience worldwide and 

are similar to long-term energy demand forecasts of the International Energy Agency.  As 

discussed previously, we see population, GDP and energy needs increasing for the world 

over the Outlook period, and that all economically viable energy sources will be required 

to meet these growing needs. We believe that governments will carefully balance the risk 

of climate change against other pressing social needs over the Outlook period, including 

the need for accessible, reliable and affordable energy, and that an artificial capping of 

carbon-based fuels to levels in the “low carbon scenario” is highly unlikely.  

  

                                                 
11 As noted in our Outlook, this amount varies from country to country, with that amount generally 
equating to OECD countries, and lower amounts applying to non-OECD countries. 
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7. Capital Allocation 

 

ExxonMobil maintains capital allocation discipline with rigorous project evaluation and 

investment selectivity, while consistently returning cash to our shareholders.  Our capital 

allocation approach is as follows: 

 

I. Invest in resilient, attractive business opportunities 

II. Pay a reliable and growing dividend 

III. Return excess cash to shareholders through the purchase of shares. 

 

Although the company does not incorporate the “low carbon scenario” in its capital 

allocation plans, a key strategy to ensure investment selectivity under a wide range of 

economic assumptions is to maintain a very diverse portfolio of oil and gas investment 

opportunities.  This diversity – in terms of resource type and corresponding development 

options (oil, gas, NGLs, onshore, offshore, deepwater, conventional, unconventional, 

LNG, etc.) and geographic dispersion is unparalleled in the industry.  Further, the 

company does not believe current investments in new reserves are exposed to the risk of 

stranded assets, given the rising global need for energy as discussed earlier.  

 

8. Optional Reserves Disclosure under SEC Rules 

 

Some have suggested that ExxonMobil consider availing itself of an optional disclosure 

available to securities issuers under Item 1202 of SEC Regulation S-K. 12   That SEC item 

provides, among other things, that “the registrant may, but is not required to, disclose, in 

the aggregate, an estimate of reserves estimated for each product type based on different 

price and cost criteria, such as a range of prices and costs that may reasonably be 

                                                 
12 The rules were subject to comment at the time that they were proposed. See Modernization of Oil and 
Gas Reporting, Securities and Exchange Commission, 17 CFR Parts 210, 211, 229, and 249 [Release Nos. 
33-8995; 34-59192; FR-78; File Nos. S7-15-08] at p. 66. (www.sec.gov/rules/final/2008/33-8995.pdf)  
ExxonMobil also provided comments to the proposed provision. See Letter of Exxon Mobil Corporation to 
Ms. Florence Harmon, Acting Secretary, Securities and Exchange Commission, September 5, 2008, File 
Number S7-15-08 – Modernization of the Oil and Gas Reporting Requirements at p. 24. 
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achieved, including standardized futures prices or management’s own forecasts.”  

Proponents ask the company to use this option to identify the price sensitivity of its 

reserves, with special reference to long-lived unconventional reserves such as oil sands.   

 

We believe the public reporting of reserves is best done using the historical price basis as 

required under Item 1202(a) of Regulation S-K, rather than the optional sensitivity 

analysis under Item 1202(b), for several reasons.  First and most importantly, historical 

prices are a known quantity and reporting on this basis provides information that can be 

readily compared between different companies and over multiple years.13  Proved reserve 

reporting using historical prices is a conservative approach that gives investors 

confidence in the numbers being reported. 

 

Using speculative future prices, on the other hand, would introduce uncertainty and 

potential volatility into the reporting, which we do not believe would be helpful for 

investors.  In fact, we believe such disclosure could be misleading.  Price forecasts are 

subject to considerable uncertainty.  While ExxonMobil tests its project economics to 

ensure they will be robust under a wide variety of possible future circumstances, we do 

not make predictions or forecasts of future oil and gas prices. If reserves determined on a 

speculative price were included in our SEC filings, we believe such disclosure could 

potentially mislead investors, or give such prices greater weight in making investment 

decisions than would be warranted.   

 

We are also concerned that providing the optional sensitivity disclosure could enable our 

competitors to infer commercial information about our projects, resulting in commercial 

harm to ExxonMobil and our shareholders.  We note that none of our key competitors to 

our knowledge provide the Item 1202(b) sensitivity disclosure. 

 

                                                 
13 We note the rules under 1202(a) use an average of monthly prices over the year rather than a single 
“spot” price, thus helping to reduce the effects of short-term volatility that often characterize oil and gas 
prices.   
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Lastly, we note that even when sensitivity disclosure under Item 1202(b) is included in a 

filing, the price and cost assumptions must be ones the company believes are reasonable.  

This disclosure item is therefore not intended or permitted to be a vehicle for exploring 

extreme scenarios.   

 

For all the above reasons, we do not believe including the sensitivity disclosure under 

Item 1202(b) in our SEC filings would be prudent or in the best interest of our 

shareholders.    

 

9.   Summary 

 

In summary, ExxonMobil’s Outlook for Energy continues to provide the basis for our 

long-term investment decisions.  Similar to the forecasts of other independent analysts, 

our Outlook envisions a world in which populations are growing, economies are 

expanding, living standards are rising, and, as a result, energy needs are increasing.  

Meeting these needs will require all economic energy sources, especially oil and natural 

gas.   

 

Our Outlook for Energy also envisions that governments will enact policies to constrain 

carbon in an effort to reduce greenhouse gas emissions and manage the risks of climate 

change.  We seek to quantify the cumulative impact of such policies in a proxy cost of 

carbon, which has been a consistent feature of our Outlook for Energy for many years. 

 

We rigorously consider the risk of climate change in our planning bases and investments.   

Our investments are stress tested against a conservative set of economic bases and a 

broad spectrum of economic assumptions to help ensure that they will perform 

adequately, even in circumstances that the company may not foresee, which provides an 

additional margin of safety.  We also require that all significant proposed projects include 

a cost of carbon – which reflects our best assessment of costs associated with potential 

GHG regulations over the Outlook period – when being evaluated for investment. 
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Our Outlook for Energy does not envision the “low carbon scenario” advocated by some 

because the costs and the damaging impact to accessible, reliable and affordable energy 

resulting from the policy changes such a scenario would produce are beyond those that 

societies, especially the world’s poorest and most vulnerable, would be willing to bear, in 

our estimation.  

 

In the final analysis, we believe ExxonMobil is well positioned to continue to deliver 

results to our shareholders and deliver energy to the world’s consumers far into the 

future.  Meeting the economic needs of people around the world in a safe and 

environmentally responsible manner not only informs our Outlook for Energy and guides 

our investment decisions, it is also animates our business and inspires our workforce. 

 

10. Additional Information 

 

There were additional information requests raised by some in the course of engagement 

with the groups with whom we have been dialoguing.  These are addressed in the 

Appendix. 
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       EXXONMOBIL PROVED RESERVES - AT DECEMBER 31, 2013 

 

 

Proved Reserves Distribution (4) 
(percent, oil equivalent barrels)    
 

By Region             By Resource Type                  By Hydrocarbon Type 

 
 

(1) Source:  ExxonMobil 2013 Form 10-K (pages 103 and 106). 
(2) Includes total proved reserves attributable to Imperial Oil Limited, in which there is a 30.4 percent 

noncontrolling interest. Refer to ExxonMobil 2013 Form 10-K (pages 103, 104, and 106) for more 
details. 

(3) Natural gas is converted to oil-equivalent basis at six million cubic feet per one thousand barrels. 
(4) Source:  ExxonMobil 2013 Financial and Operating Review (page 22). 
            

    

  

United Canada/ Australia/ Canada/ Canada/
States S. Amer. (2) Europe Africa Asia Oceania Total Worldwide S. Amer. (2) S. Amer. (2) Total

Natural Gas
Liquids (2) Bitumen Synthetic Oil

Total liquids proved reserves (1)
(millions of barrels) 2,338 284 273 1,193 3,308 155 7,551 1,479 3,630 579 13,239

Total natural gas proved reserves (1)
(billions of cubic feet) 26,301 1,235 11,694 867 24,248 7,515 71,860 - - - 71,860

Oil-Equivalent Total All Products (3)
(millions of oil-equivalent barrels) 6,722 490 2,222 1,338 7,349 1,407 19,528 1,479 3,630 579 25,216
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EXXONMOBIL RESOURCE BASE – AT DECEMBER 31, 2013 (1) 

 
 
 
(1) Source:  2013 ExxonMobil Financial & Operating Review (page 21) and 2014 Analyst Meeting (slide 

49). 
 

 

Note:  ExxonMobil’s resource base includes quantities of oil and gas that are not yet 
classified as proved reserves under SEC definitions, but that we believe will ultimately be 
developed.  These quantities are also not intended to correspond to “probable” or 
“possible” reserves under SEC rules.  
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                 EXXONMOBIL OIL & GAS PRODUCTION OUTLOOK (1) 

 
 
 Total production outlook 
 2014: Flat 
 2015 – 2017: up 2-3% per year  

 
 Liquids outlook 
 2014: up 2% 
 2015 – 2017: up 4% per year 

 
 Gas outlook 
 2014: down 2% 
 2015 – 2017: up 1% per year 

 
 
(1) Source 2014 ExxonMobil Analyst Meeting (slide 32). 
(2) 2013 production excludes the impact of UAE onshore concession expiry and Iraq West Qurna 1 partial 

divestment.  Production outlook excludes impact from future divestments and OPEC quota effects. 
Based on 2013 average price ($109 Brent). 
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EXXONMOBIL CAPEX OUTLOOK (1) 
 

 
 
 Expect to invest $39.8B in 2014 
 Reduced Upstream spending 
 Selective Downstream and Chemical investments  

 
 Average less than $37B per year from 2015 to 2017 
 
(1) Source 2014 ExxonMobil Analyst Meeting (slide 33). 
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EXXONMOBIL OIL & GAS EXPLORATION AND PRODUCTION 

EARNINGS AND UNIT PROFITABILITY (1) 

 

 
 
(1) Source: ExxonMobil 2013 Financial and Operating Review (page 56). 
(2) The per-unit data are divided into two sections: (a) revenue per unit of sales from ExxonMobil’s own 

production; and, (b) operating costs and earnings per unit of net oil-equivalent production. Units for 
crude oil and natural gas liquids are barrels, while units for natural gas are thousands of cubic feet. 
The volumes of crude oil and natural gas liquids production and net natural gas production available 
for sale used in this calculation are shown on pages 48 and 49 of ExxonMobil’s 2013 Financial & 
Operating Review. The volumes of natural gas were converted to oil-equivalent barrels based on a 
conversion factor of 6 thousand cubic feet per barrel. 

(3) Includes earnings related to transportation operations, LNG liquefaction and transportation 
operations, sale of third-party purchases, technical services agreements, other nonoperating activities, 
and adjustments for noncontrolling interests. 

(4) Calculation based on total earnings (net income attributable to ExxonMobil) divided by net oil-
equivalent production less noncontrolling interest (NCI) volumes. 

 

  

The revenue, cost, and earnings data are shown both on a total dollar and a unit basis, and are inclusive of non-consolidated and
Canadian oil sands operations.

        Total Revenues and Costs, Including Non-Consolidated Interests and Oil Sands Revenues and Costs per Unit of Sales or Production (2)

United
States

Canada/
South 

America Europe Africa Asia
Australia/
Oceania Total

United
States

Canada/
South

America
Outside

Americas Worldw ide

2013               (millions of dollars) (dollars per unit of sales)

Revenue
    Liquids 13,350 7,558 6,751 18,811 28,440 1,596 76,506 84.87 75.28 101.92 95.25
   Natural gas 3,880      360         11,384    6              13,477    539         29,646    3.00 2.80 8.77 6.86

(dollars per barrel of net oil-equivalent production)

Total revenue 17,230 7,918 18,135 18,817 41,917 2,135 106,152 46.20 63.93 78.86 69.66
Less costs:
Production costs
    excluding taxes 4,742 3,965 3,318 2,396 2,423 654 17,498 12.72 32.02 8.56 11.48
Depreciation and depletion 5,133 989 2,050 3,269 2,635 334 14,410 13.76 7.99 8.07 9.46
Exploration expenses 413 386 260 288 997 92 2,436 1.11 3.12 1.59 1.60
Taxes other than income 1,617 94 4,466 1,583 9,146 427 17,333 4.33 0.74 15.21 11.37
Related income tax 1,788      542         4,956      6,841      14,191    202         28,520    4.79 4.38 25.50 18.72
Results of producing activities 3,537      1,942      3,085      4,440      12,525    426         25,955    9.49 15.68 19.93 17.03
Other earnings (3) 662         (495)        302         59            234         (118)        644         1.77 (4.00) 0.47 0.42
Total earnings, excluding
    power and coal 4,199 1,447 3,387 4,499 12,759 308 26,599 11.26 11.68 20.40 17.45
Power and coal (8)             -          -          -          250         -          242         
Total earnings 4,191      1,447      3,387      4,499      13,009    308         26,841    11.23 11.68 20.64 17.61

Unit Earnings Excluding NCI Volumes (4) 18.03
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EXXONMOBIL 

PRODUCTION PRICES AND PRODUCTION COSTS (1) 

 

 
 
(1) Source: ExxonMobil 2013 Form 10-K (page 9) 
(2) Revenue per unit of sales from ExxonMobil’s own production.  (See ExxonMobil’s 2013 Financial & 

Operating Review, page 56.)  Revenue in this calculation is the same as in the Results of Operations 
disclosure in ExxonMobil’s 2013 Form 10-K (page 97) and does not include revenue from other 
activities that ExxonMobil includes in the Upstream function, such as oil and gas transportation 
operations, LNG liquefaction and transportation operations, coal and power operations, technical 
service agreements, other nonoperating activities and adjustments for noncontrolling interests, in 
accordance with Securities and Exchange Commission and Financial Accounting Standards Board 
rules.  

(3) Production costs per unit of net oil-equivalent production.  (See ExxonMobil’s 2013 inancial & 
Operating Review, page 56.)  The volumes of natural gas were converted to oil-equivalent barrels 
based on a conversion factor of 6 thousand cubic feet per barrel.  Production costs in this calculation 
are the same as in the Results of Operations disclosure in ExxonMobil’s 2013 Form 10-K (page 97) 
and do not include production costs from other activities that ExxonMobil includes in the Upstream 
function, such as oil and gas transportation operations, LNG liquefaction and transportation 
operations, coal and power operations, technical service agreements, other nonoperating activities 
and adjustments for noncontrolling interests, in accordance with Securities and Exchange Commission 
and Financial Accounting Standards Board rules.  Depreciation & depletion, exploration costs, and 
taxes are not included in production costs. 

 

The table below summarizes average production prices and average production costs by geographic area and by product type.

United
States

Canada/
S. America Europe Africa Asia

Australia/
Oceania Total

During 2013               (dollars per unit)

Total
    Average production prices (2)
       Crude oil, per barrel 95.11     98.91       106.49   108.73   104.98   107.92   104.01   
       NGL, per barrel 44.24     44.96       65.36     75.24     61.64     59.55     56.26     
       Natural gas, per thousand cubic feet 3.00        2.80          9.59        2.79        8.53        4.20        6.86        
       Bitumen, per barrel -          59.63       -          -          -          -          59.63     
       Synthetic oil, per barrel -          93.96       -          -          -          -          93.96     
    Average production costs, per oil-equivalent barrel - total (3) 12.72     32.02       12.42     13.95     4.41        16.81     11.48     
    Average production costs, per barrel - bitumen (3) -          34.30       -          -          -          -          34.30     
    Average production costs, per barrel - synthetic oil (3) -          50.94       -          -          -          -          50.94     
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HEADLINE: SEC Probes Exxon Over Accounting For Climate Change

BYLINE: By Bradley Olson and Aruna Viswanatha

BODY:

The U.S. Securities and Exchange Commission is investigating how Exxon Mobil Corp. values its assets in a world
of increasing climate-change regulations, a probe that could have far-reaching consequences for the oil and gas industry.

The SEC sought information and documents in August from Exxon and the company's auditor,
PricewaterhouseCoopers LLP, according to people familiar with the matter. The federal agency has been receiving
documents the company submitted as part of a continuing probe into similar issues begun last year by New York
Attorney General Eric Schneiderman, the people said.

The SEC's probe is homing in on how Exxon calculates the impact to its business from the world's mounting
response to climate change, including what figures the company uses to account for the future costs of complying with
regulations to curb greenhouse gases as it evaluates the economic viability of its projects.

The decision to step into an Exxon investigation and seek climate-related information represents a moment in the
effort to take climate change more seriously in the financial community, said Andrew Logan, director of the oil and gas
program at Ceres, a Boston-based advocacy organization that has pushed for more carbon-related disclosure from
companies.
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"It's a potential tipping point not just for Exxon, but for the industry as a whole," he said.

As part of its probe, the SEC is also examining Exxon's longstanding practice of not writing down the value of its
oil and gas reserves when prices fall, people familiar with the matter said. Exxon is the only major U.S. producer that
hasn't taken a write down or impairment since oil prices plunged two years ago. Peers including Chevron Corp. have
lowered valuations by a collective $50 billion.

"The SEC is the appropriate entity to examine issues related to impairment, reserves and other communications
important to investors," said Exxon spokesman Alan Jeffers. "We are fully complying with the SEC request for
information and are confident our financial reporting meets all legal and accounting requirements."

A spokeswoman for PwC declined to comment. An SEC spokeswoman declined to comment. A spokesman for Mr.
Schneiderman said the attorney general wouldn't comment on the matter.

The SEC probe isn't believed to involve other energy companies, according to a person familiar with the matter.

Activists, members of Congress and former government officials have ratcheted up pressure on the SEC in the past
year to do more to assess climate risks. Four congressional Democrats including U.S. Rep. Ted Lieu last year asked the
SEC to investigate Exxon over its climate-related science and advocacy. Three former U.S. treasury secretaries wrote
the SEC in July urging the agency to adopt industry-specific standards for disclosure in company filings.

A potential sticking point in the probe is what price Exxon uses to assess the "price of carbon" -- the cost of
regulations such as a carbon tax or a cap-and-trade system to push down emissions -- when evaluating certain future oil
and gas prospects, the people said. The SEC is asking how Exxon's carbon price affects its balance sheet and the
outlook for its future, the people said.

When such a theoretical price for carbon is low, more oil and gas wells would be commercially viable. Conversely,
a high carbon price would make more of Exxon's assets look uneconomic to pull out of the ground in future years.

In 2014, Exxon determined that none of its assets are at risk of being rendered less valuable by impacts from the
global response to climate change.

Exxon doesn't disclose the exact price it uses to determine the commercial viability of its projects -- outside of a
general $20-$80 range for the future -- but many of its rivals, including Royal Dutch Shell PLC and BP PLC, do. Both
Shell and BP say they use an internal price of roughly $40 a metric ton to decide whether to proceed with a project.

By contrast, Houston-based ConocoPhillips said it uses an internal carbon price range of between $6 and $51 a
metric ton, depending on a project's location and annual projected emissions.

Exxon has ardently defended its record of climate research against critics, as well as its view that the use of fossil
fuels will grow in coming decades, which corresponds to the predictions of major global energy forecasters.

Still, some investors such as the California Public Employees' Retirement System say Exxon and other energy
companies should acknowledge the growing global response to climate change may mean that it will never be able to
tap future wells that make up a great deal of its multibillion-dollar value.

Exxon also has defended its practice of not writing down the value of assets, saying that it is extremely
conservative in booking the value of new fields and wells, which lowers its need to reduce the value of those assets if
falling prices later affect the reserves' value.
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202-223-7321  

 202-204-7393 

janderson@paulweiss.com  

November 11, 2016  

BY EMAIL 
 
Roderick Arz 
Assistant Attorney General 
Office of the Attorney General  
State of New York 
120 Broadway, 24th Floor 
New York, New York 10271 
 

Re:  Exxon Mobil Corporation v. Healey, No. 4:16-CV-469-K 

Dear Mr. Arz: 

We write in regard to your letter, dated November 9, 2016, concerning the 
subpoenas issued to:  

• New York Attorney General Eric T. Schneiderman, to testify at a 
deposition to be held on December 5, 2016 at 10:00 am at Paul, 
Weiss, Rifkind, Wharton & Garrison, 1285 Avenue of the 
Americas, New York, New York 10019-6064; 

• New York Attorney General’s Office Environmental Protection 
Bureau Chief Lemuel Srolovic, to testify at a deposition to be held 

N.Y. App. 511
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Roderick Arz 
November 11, 2016 
 

2 
 

on November 28, 2016 at 10:00 am at Paul, Weiss, Rifkind, 
Wharton & Garrison, 1285 Avenue of the Americas, New York, 
New York 10019-6064;  

• New York Attorney General’s Office Environmental Protection 
Bureau Deputy Chief Monica Wagner, to testify at a deposition to 
be held on November 21, 2016 at 10:00 am at Paul, Weiss, 
Rifkind, Wharton & Garrison, 1285 Avenue of the Americas, New 
York, New York 10019-6064; 

• As well as the subpoena duces tecum issued to Attorney General 
Schneiderman. 

We thank you for your letter and respectfully decline your proposal to 
hold the subpoenas in abeyance pending a decision on the Motion to Dismiss (Docket 
No. 41) and Motion to Reconsider (Dkt. 78) filed by Massachusetts Attorney General 
Maura Healey.  Pursuant to the order entered on October 13, 2016, in the above-
captioned matter (Dkt. 73), discovery is necessary “to aid the Court in deciding whether” 
the aforementioned action “should be dismissed on jurisdictional grounds.”  (Dkt. 73 at 
6.) 

Please confirm that the depositions may proceed on the dates and at the 
times noticed in the subpoenas. 

 

Sincerely, 
 
 
 
Justin Anderson 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

FORT WORTH DIVISION 
 

EXXON MOBIL CORPORATION, 
 
 Plaintiff, 
 
v. 
 
MAURA TRACY HEALEY, Attorney 
General of Massachusetts in her official 
capacity, 
 
 Defendant. 
 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

 
 

 
 

Civil Action No. 4:16-CV-469-K 
 
  

ORDER 
 

 Before the Court is Plaintiff Exxon Mobil Corporation’s Motion for Leave to 

File a First Amended Complaint (Doc. No. 74).  There is a presumption in favor of 

the Court granting a party’s motion for leave to amend.  Mayeaux v. Louisiana Health 

Serv. & Indem. Co., 376 F.3d 420, 425 (5th Cir. 2004); Lyn-Lea Travel Corp. v. Am. 

Airlines, Inc., 283 F.3d 282, 286 (5th Cir. 2002).  Federal Rule of Civil Procedure 

15(a) permits the Court to “freely give leave” to a party to amend a pleading “when 

justice so requires.”  FED. R. CIV. P. 15(a).  The Court GRANTS Plaintiff’s Motion 

for Leave to File a First Amended Complaint. 

SO ORDERED. 

 Signed November 10th, 2016. 

     ______________________________________ 
     ED KINKEADE 
     UNITED STATES DISTRICT JUDGE 
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November 14, 2016 

 

The Honorable Ed Kinkeade 
United States District Court for the Northern District of Texas 
1100 Commerce Street, Room 1625 
Dallas, Texas 75242 
 
 Re: Exxon Mobil Corporation v. Healey, Docket No. 4:16-cv-00469-K 
 
Dear Judge Kinkeade: 
 
We respectfully submit this letter to request a status conference in the captioned matter.   

 
On November 10, the Court granted ExxonMobil’s motion to amend the Complaint to join New 
York Attorney General Eric Schneiderman, in his official capacity, as a party and to add two 
additional claims against both Attorney General Schneiderman and Massachusetts Attorney 
General Maura Healey.  This morning, two business days later, Attorney General Schneiderman 
filed an order to show cause in New York Supreme Court, which his office characterized as the 
only “appropriate place” for ExxonMobil to litigate claims related to the constitutionally infirm 
subpoena that is the predicate for his office’s investigation.  Explaining the decision to rush into 
state court on an emergency basis over a year-old subpoena, Attorney General Schneiderman 
pointed to his concern that this Court might issue a “federal injunction barring New York courts 
from enforcing [the] subpoena to Exxon.”    
 
In addition to today’s development, ExxonMobil previously issued discovery requests to 
Attorneys General Schneiderman and Healey and relevant third parties, pursuant to the Court’s 
Discovery Order of October 13, 2016.  Neither Attorney General Schneiderman nor Attorney 
General Healey has yet to say whether either will comply with those requests or challenge them, 
but Attorney General Healey has previously written in her briefs that she intends to challenge 
any efforts to obtain discovery in this action.   
 
We therefore respectfully request that the Court schedule an immediate status conference to 
address the pending discovery requests and any other matter the Court deems appropriate. 
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Respectfully submitted, 
 
/s/ Nina Cortell   
Nina Cortell 
Direct Phone Number: (214) 651-5579 
Direct Fax Number: (214) 200-0411 
Nina.Cortell@haynesboone.com 
Counsel for Exxon Mobil Corporation 
 
Cc: (via ECF) 
 All counsel of record 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that on this 14th day of November, 2016, I caused the foregoing 

correspondence to be served on all parties via the Court’s CM/ECF system. 

 

/s/ Nina Cortell    
Nina Cortell 
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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF TEXAS

FORT WORTH DIVISION

EXXON MOBIL CORPORATION,
Plaintiff,

VS.

ERIC TRADD SCHNEIDERMAN,
Attorney General of New
York, in his official
capacity, and MAURA TRACY
HEALEY, Attorney General of
Massachusetts, in her
official capacity,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

4:16-CV-469-K

DALLAS, TEXAS

November 16, 2016

TTRANSCRIPT OF TELEPHONE CONFERENCE

BEFORE THE HONORABLE ED KINKEADE

UNITED STATES DISTRICT JUDGE

A P P E A R A N C E S:

FOR THE PLAINTIFF: MR. JUSTIN ANDERSON
Paul, Weiss, Ritkind,

Wharton & Garrison LLP
2001 K Street, NW
Washington, D.C. 20006
janderson@paulweiss.com
(202) 223-7300

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Todd Anderson, RMR, CRR (214) 753-2170

2

MMR. TED WELLS
Paul, Weiss, Ritkind,

Wharton & Garrison LLP
1285 Avenue of the Americas
New York, New York 10019
twells@paulweiss.com
(212) 373-3317

MS. MICHELE HIRSHMAN
Paul, Weiss, Rifkind,

Wharton & Garrison, LLP
1285 Avenue of the Americas
New York, New York 10019
MHirschman@paulweiss.com
(212) 373-3000

MR. DANIEL E. BOLIA
Exxon Mobil Corporation
1301 Fannin Street
Room 1546
Houston, Texas 77002
daniel.e.bolia@exxonmobil.com
(832) 648-5500

MR. PATRICK JOSEPH CONLON
Exxon Mobil Corporation
1301 Fannin Street
Room 1539
Houston, Texas 77002
patrick.j.conlon@exxonmobil.com
(832) 624-6336

MS. NINA CORTELL
Haynes & Boone LLP
2323 Victory Avenue
Suite 700
Dallas, Texas 75219
nina.cortell@haynesboone.com
(214) 651-5579
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FFOR THE DEFENDANT, MR. RODERICK ARZ
ERIC TRADD SCHNEIDERMAN: Office of the Attorney General

State of New York
120 Broadway, Fl 24th
New York, New York 10271
(212) 416-8633

MR. JEFFREY M. TILLOTSON, P.C.
Tillotson Law
750 N. Saint Paul Street
Suite 610
Dallas, Texas 75201
Jtillotson@TillotsonLaw.como
(214) 382-3041

MR. PETE MARKETOS
Reese Gordon Marketos LLP
750 N. Saint Paul Street
Suite 610
Dallas, Texas 75201
petemarketos@rgmfirm.com
(214) 382-9810

FOR THE DEFENDANT, MR. DOUGLAS A. CAWLEY
MAURA TRACY HEALY: McKool Smith

300 Crescent Court
Suite 1500
Dallas, Texas 75201
dcawley@mckoolsmith.com
(214) 978-4972

MR. RICHARD JOHNSTON
Massachusetts Attorney

General's Office
One Ashburton Place
20th Floor
Boston, Massachusetts 02108
Richard.Johnston@state.ma.us
(617) 963-2028
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MMS. MELISSA HOFFER
Massachusetts Attorney

General's Office
One Ashburton Place
19th Floor
Boston, Massachusetts 02108
melissa.hoffer@state.ma.us
(617) 963-2322

ALSO PRESENT: MR. JASON BROWN

COURT REPORTER: MR. TODD ANDERSON, RMR, CRR
United States Court Reporter
1100 Commerce St., Rm. 1625
Dallas, Texas 75242
(214) 753-2170

Proceedings reported by mechanical stenography and

transcript produced by computer.
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TELEPHONE CONFERENCE - NOVEMBER 16, 2016

PP R O C E E D I N G S

THE COURT: Good morning. Let me make sure who I

have got.

Mr. Anderson?

Hello?

Mr. Anderson?

MR. ANDERSON: Good morning, Judge.

THE COURT: Ms. Cortell?

MS. CORTELL: Yes, Your Honor. I've got a full list

if that would help.

THE COURT: Is it Richard Johnston?

MR. JOHNSTON: Yes, Your Honor.

THE COURT: And then Mr. Arz?

MR. ARZ: Yes, Your Honor. Good morning.

THE COURT: Good morning.

How is the weather in New York?

MR. ARZ: Good.

MR. BROWN: And, Your Honor, this is Jason Brown.

I'm the chief deputy for the New York Attorney General's

Office. I'm on the line as well.

And the weather up here is actually not so bad.

THE COURT: What does that mean?

Is it raining -- raining and cold?

MR. BROWN: Yesterday it was raining and cold.
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Today, it's funny, it's a little bit warmer, so --

THE COURT: Oh, well, good. Good.

MR. BROWN: (Inaudible)

THE COURT: Well, good. So -- all right. Anybody

else on the line?

MS. CORTELL: Your Honor, it's Nina Cortell. Let me

give you a full list, if that's okay.

THE COURT: Sure.

MS. CORTELL: I think that might expedite it.

THE COURT: Okay.

MS. CORTELL: So for ExxonMobil, in addition to

Justin Anderson, you have myself, Nina Cortell, Ted Wells, Pat

Conlon, Dan Bolia, and Michele Hirshman.

For the Massachusetts Attorney General, in addition

to Richard Johnston, you have Melissa Hoffer and Doug Cawley.

And for the New York Attorney General you have -- in

additional to Mr. Arz and Jason Brown, you have Pete Marketos

and Jeff Tillotson.

THE COURT: Mr. Tillotson. You haven't been in here

since you became an independent lawyer. How are you doing?

MR. TILLOTSON: I'm doing fine, Your Honor. Thanks

for asking. I'm -- I'm my own boss, and so I routinely both

hire and fire myself every afternoon.

THE COURT: Well, there you go. I wasn't worried

that you were going broke. I just wondered what was going on
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with you. That's good. Good to have you back.

Okay.

MR. TILLOTSON: Thank you.

THE COURT: You know, I've got Ms. Cortell's letter,

and I guess her concern and my concern, too, at this point is

whether or not Attorney General Schneiderman -- isn't that the

right way to say it, general? Just call him General

Schneiderman and General Healey, whether they're going to

comply with the order on the discovery or not and/or what's

going to happen there. And I just wanted to kind of hear

y'all's response from that.

MR. JOHNSTON: Your Honor, this is Richard Johnston.

You heard from me in September when we were down there arguing.

I will talk for the Attorney General's Office in Massachusetts.

As Your Honor will probably recall when we were

before you the last time, we argued quite strenuously that the

Court didn't have personal jurisdiction over Attorney General

Healey. We argued secondarily that the Court should abstain

from taking the case because there was almost equivalent

proceeding in a Massachusetts state court.

We also argued there was no real irreparable harm

because Exxon had already produced many of the same documents

to New York.

And when we left court, or as we were leaving court,

you told us -- you told the parties that it seemed strange that
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Exxon had produced a lot of documents to New York but wouldn't

give them to Massachusetts, and directed the parties to have a

discussion, and failing a discussion between us that we would

mediate before Judge Stanton.

We had discussions about the subject, and then we had

a mediation with Judge Stanton, and we left the process with no

documents from Exxon.

To our somewhat surprise we then got almost

immediately the discovery order, which seemed to relate

primarily the issue of abstention, at which point we filed a

motion for reconsideration with Your Honor on the discovery

order because we pointed out that the law on personal

jurisdiction seemed very clear under the Fifth Circuit, that

there was no ability on the part of the Court to exercise

jurisdiction over an attorney general from another state, no

federal court anywhere in the country had done that over the

opposition of an attorney general and Exxon didn't provide any

such cases. So that motion for reconsideration is still

pending.

In the meantime, we received from Exxon approximately

a hundred and so written discovery requests, including

interrogatories, document requests, and requests for admission.

We also got notices of the deposition for Attorney General

Healey herself and -- to assist the attorneys general.

Now, each one of those discovery requests had a

N.Y. App. 521
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particular time period for responding under the rules, and we

do intend to respond to all of them under the rules. And as we

have said in at least one other paper, we do intend to object

to the discovery, including depositions of Attorney General

Healey and her associates and to the other forms of discovery.

But we will be filing those in a timely fashion. I

think in direct response to Ms. Cortell's concern, we do not

expect that Attorney General Healey or the other assistant

attorneys general will show up for depositions. We will be

filing motions with respect to those prior to the depositions.

I should note that when we got the notices -- we got

the letter from Exxon's counsel, I think on Friday during the

holiday about whether we would show up or not, and when by

Monday afternoon we had not yet responded, they sent a letter

to Your Honor saying there was concern about whether people

were going to show up.

So it's not as though there was any long delay in

letting people know. I think less than -- there hadn't even

been a working day on Friday and we were a few hours into the

working day on Monday and we still had several days before our

formal responses were due.

So we will be filing those responses, and the

responses will, among other things, talk about the fact that it

is heavily, heavily disfavored to have top executive officials,

including attorneys general, deposed about their thought
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processes in bringing particular matters.

And what we seem to have here, as we argue in our

motion for reconsideration, is a situation where the normal

investigatory process has been turned on its head.

We still in response to our civil investigation

demand have not received one document from Exxon, and yet Exxon

is going after the Attorney General's entire thought process

through a hundred written discovery requests and more and then

three depositions of key people who are involved in the

decision-making process.

So our motion for reconsideration focuses on that as

will our objections to the specific discovery requests which

they have made.

THE COURT: Is that no?

MR. JOHNSTON: That is a no.

THE COURT: That's the longest no I have had in two

or three weeks, but it's okay. I'm used to that. You're a

lawyer.

All right.

MR. JOHNSTON: Also it's been a few -- it's been a

couple of months now since we were before you, and I know you

have been in a busy trial. And, you know, sometimes it's

important to just remind everybody where we -- where we think

we are on this.

THE COURT: I appreciate that, and that -- you know,
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I was a history minor, and so I always like history, and so not

that I always need it, and I kind of like to choose which

history I'm -- you know, whatever.

But I kind of do keep up with my docket, what's going

on. But I'm glad for you to keep up with it, too. That's

always fascinating, and that's -- you know, you talk about

things are unusual. I would say that's a little unusual to

think that, you know, your comments about we got this unusual

thing from the Court. You know, whatever.

You can make whatever comments you want to make. I'm

going to make whatever rulings I think are appropriate, and

I'll rule on your motion when I -- in due time.

So I'll take that as an answer of no.

All right. Mr. Schneiderman's representative --

excuse me. General Schneiderman's representative, who is going

to be -- tell me who's speaking for him.

Mr. Arz?

MR. BROWN: So, Your Honor, again, Chief Deputy Jason

Brown speaking.

THE COURT: Oh, I'm sorry. Okay.

MR. BROWN: I'm going to take Your Honor's cue, the

answer is no. I'm happy to expand at greater length.

The only thing I would note at this point is we were

served as nonparty. We got nonparty discovery requests, you

know, basically hours or a day or so before we became a party,
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so that's also an issue that needs to be fleshed out.

But -- but for the reasons that Mr. Johnston said and

others that are unique to me, you are the -- we'll need to

exercise our right to make appropriate objections to that

discovery request.

THE COURT: Are you a party now?

MR. BROWN: Now? Yes. I think we were served

earlier. We're new to the dance, as the Court knows. Today is

Wednesday. I think we became a party either on Monday or

yesterday. So this is all very new to us.

MS. CORTELL: Your Honor, it's Nina. It may be new

to New York, but the order amending was November 10th, and then

they immediately went into court in New York and sought to

pursue a subpoena there which they had now set for hearing on

this coming Monday. And that's really what prompted our

letter, because in their papers they're saying that New York is

the appropriate place to litigate this, whereas we're already

set here on discovery that was then pending.

And so what we're hoping to do is set up a protocol

here to handle our discovery which was issued properly pursuant

to this Court 's October 13 order permitting discovery.

We acted promptly, which I think the Court would have

expected us to do. The discovery is returnable as early as

some of it tomorrow and early next week.

We had asked them for confirmation if they were going

N.Y. App. 522
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to comply. We had not heard back. And in the meantime they go

into court in New York and assert jurisdiction there, and

that's what prompted the letter.

So what we're here for today is to ask for a

protocol, if you will, for how to handle discovery, discovery

disputes, so that we, you know, get the discovery we're

entitled to under this Court's order.

THE COURT: Y'all want to respond?

MR. BROWN: Yes, Your Honor. Jason Brown again. I

mean, Ms. Cortel has slightly butchered the procedural history

here. We had, as I think the Court knows, a prior case pending

in New York where actually Justice Ostrager had issued an

opinion rejecting one of their arguments, as Mr. Wells knows.

He appeared in court on that.

So this is not some new litigation intended to do an

end-run around anybody. It was simply pursuing the motion to

compel that we had previously begun litigation on for a

subpoena that long predated any issues that Exxon raises in the

Texon case -- in Exxon case that has been pending now for over

a year on the subpoena.

So what we did is when we got the -- when we were

added as a party, we -- we wrote to Paul, Weiss and asked

whether they would withdraw those subpoenas since we were now a

party.

On Saturday we received the response no, and then the
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next thing we knew we were being scheduled for a status

conference here.

So I'm still a little unclear as to what is being

requested, but obviously we haven't missed any deadlines yet.

We are planning to participate in a way that makes the Court

aware of our -- our issues.

Right now, because they are styled as Rule 45

nonparty discovery requests, the only court that would have

jurisdiction over that dispute, because the depositions have

been noticed here in Manhattan, would be the Southern District

of New York.

So right now, without withdrawing their prior

subpoenas to us, we have no choice but to go to the Southern

District of New York. Again, these are issues that perhaps,

know, we would have been better off discussing with Paul, Weiss

directly, but they requested a status conference, so here we

are.

MR. ANDERSON: Judge, this is Justin Anderson. May I

respond to a few of those points?

THE COURT: Yes.

MR. ANDERSON: Well, first, I would just like to say

Ms. Cortell did not butcher any -- any history, procedural or

otherwise. The matter that was pending before the New York

Supreme Court had to do with a subpoena that the New York

Attorney General issued to PricewaterhouseCoopers. That was
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the subject matter of that litigation, and that is the only

litigation that was pending before they rushed into court on

Monday morning to raise the subpoena that was at issue before

this Court.

So in terms of the procedural history, it is not

correct to suggest that this matter was before the Court in New

York. It was a separate subpoena issued to ExxonMobil's

auditors.

Second, the request on Friday to adjourn the subpoena

that had been issued to ExxonMobil to the New York Attorney

General, that request had nothing to do with the addition of

the New York Attorney General as a party to this action.

You know, the basis in the letter was that there is a

motion for reconsideration and a motion to dismiss pending, and

the New York Attorney General requested that we adjourn the

return date pending this Court's resolution of those motions.

We responded in the letter promptly that that would

make no sense because you ordered discovery to determine

whether there is jurisdiction. So putting off discovery until

jurisdiction has been resolved was nonsensical.

Aside from -- aside from that letter, we had heard

nothing from either the Massachusetts Attorney General or the

New York Attorney General in response to the discovery request

that we made.

And we made our first set of discovery requests at

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Todd Anderson, RMR, CRR (214) 753-2170

16

the end of October.

On October 24th we served Massachusetts.

We then served New York on the 3rd of November.

So this idea that we came rushing to you without

giving them any time to respond, that is truly a butchering of

the record.

And, finally, Judge, you know, with respect to the

subpoenas, if -- if -- it is correct that right now all that is

pending is the third-party subpoenas, and they naturally would

be -- if there is a motion to quash or a motion to compel, it

naturally would -- would begin in the Southern District of New

York. But there is a procedure for transferring jurisdiction

of -- of any motion to quash in connection with those subpoenas

to this Court.

And in light of the fact that those subpoenas now

pertain to parties to the litigation before this Court, they

would be -- it would be quite likely that if a motion to

transfer is made that those objections find their way to you.

THE COURT: Well, here's -- let me -- let me begin by

saying, Mr. Brown, you scored some points by being -- with the

Court by being frank and to the point. So I'm making you an

honorary, as you said, Texon. I don't know what that is. But

I'm going to make you -- I look forward to having you here

sometimes and I will tease you about that. That's a good name

for some future company, I guess.
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But, anyway, here's what I would like to do,

especially since I'm in this trial that may take the rest of my

adult days to finish, and then I have another one starting in

January with Facebook and a local company here, another big

case.

So what I would like to do is convert Judge Stanton

to a special master to deal with y'all on this so you can be

talking to somebody regularly. He's my special master on this

case. I have complete confidence in him. Obviously, I need

y'all's permission to do that. And you're going to -- you're

going to have to pay for that among yourselves.

But then we can get something, and you'll have

somebody to have my ear when my other part of me is sitting out

there and we can get this moving and can consider all of

your -- you know, your various concerns.

I get it. And it's -- you know, we're getting pretty

close to the point of loggerheads. And okay, that's fine. And

try to figure that answer out.

Is that okay with the parties at this point?

I will make sure that he does not overcharge or

undercharge you, if that's okay. I think he charges about

$725.00 an hour. And, you know, that's what Johnson &

Johnson -- I think that's what they're paying him in here.

But, anyway, so that's what I would like to be able

to do so we can get something going on it and try to get
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something besides us talking on the phone and get some

resolution for y'all as quickly as possible.

So what about New York, Mr. Brown?

MR. BROWN: Thank you, Your Honor. And -- and I

think we all very much appreciate the spirit of that

suggestion.

My only concern -- and I -- you know, I know lawyers

always come up with concerns. But we -- we obviously do have a

personal jurisdiction defense that we wanted to be careful not

to waive.

THE COURT: I'm not trying to get you to waive -- I

don't want you to waive anything. I'm not -- you know, yes,

you don't know me, but I'm not -- I'm not trying to sneak up on

you or anybody else. That's not my style. We're going to

fight this thing out, y'all are, one way or the other, and it's

not going to be based upon, you know, that sort of thing, okay?

I'm not -- I'm not trying to get you to do that,

okay?

This is on the record. This is on the record. I

don't know how much clearer I can be than that, okay?

MR. BROWN: Okay. Thank you, Your Honor.

THE COURT: Is that okay?

So it's okay with you?

MR. BROWN: Yeah, I mean, we haven't -- unfortunately

we have taxpayer money that we have to account for, but
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conceptually I think that's fine.

THE COURT: Okay.

MR. BROWN: I just have to work out the mechanics of

how that would -- how we would be able to find funding for our

payment. That's all.

THE COURT: Yeah, but don't you do that now in

various cases?

MR. BROWN: No. Actually, no.

THE COURT: You don't?

MR. BROWN: I'm not looking to throw -- Your Honor,

I'm not looking to throw a roadblock, so let's do this issue

and then let the Court know.

THE COURT: Well, who's -- who's paying for Marketos?

MR. BROWN: Marketos, Your Honor.

THE COURT: Yeah, but, I mean, he's -- you're paying

for him, right?

MR. BROWN: Yeah. No. And -- we have to get to

several levels of authorization to do it. So, again, Your

Honor, I don't mean to put a --

THE COURT: And Tillotson doesn't work for free.

Tillotson doesn't work for free at all, because I've had him in

here. He's the most expensive lawyer in Dallas.

MR. TILLOTSON: I'm going to take that as a

compliment.

THE COURT: It is a compliment.
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MR. TILLOTSON: Have to go through a big process and

approval process that we went through, so I think there's

just -- they want to make sure they can -- they can fund this

in a way --

THE COURT: Yeah. Okay. Mr. Tillotson, will you

just -- just commit to me -- yeah, Mr. Tillotson, will you just

commit to me you will do your best to get this done?

MR. TILLOTSON: Of course, Your Honor. Absolutely.

THE COURT: Yeah. Okay. And you know -- you know

Judge Stanton well, correct?

MR. TILLOTSON: I do, Your Honor. I just want to

make sure -- he needs to clear conflicts, because obviously I

have had relationships with him and against him in the past, so

he will need to inform everyone obviously of any conflicts he

may have with the parties.

THE COURT: Okay.

MR. TILLOTSON: I have no problem with him being

special master.

THE COURT: Yeah. Yeah. Okay. Well, yeah.

Obviously, everybody has got to do that.

All right. All right. And then I haven't meant to

ignore you, Mr. Johnston.

MR. JOHNSTON: I will be short, Your Honor. I echo

Mr. Brown's comments. Because it is taxpayer money I don't

have the authority to commit to that, so I will have to have
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discussions internally here.

THE COURT: Well, you did hire Mr. Cawley, correct?

Is that correct?

MR. JOHNSTON: That's correct.

THE COURT: And McKool Smith is known on what I see

locally as the most expensive law firm and the most

successful -- one of the successful firms, I'm sure that you

would agree, wouldn't you, Mr. Cawley?

MR. CAWLEY: Well, I'd agree -- I'd love to agree

with the second half, Your Honor. On the first one I'd say

maybe we're not the most expensive after getting through

negotiating with the State of Massachusetts.

THE COURT: Oh, I'm sorry. But you are a very

successful firm and do extremely well, partner by partner,

correct?

MR. CAWLEY: Yes, Your Honor.

THE COURT: I know.

Okay. So y'all work on getting that done. Assuming

that you can work through whatever layers there are -- there

are, you'll work on that?

Yes?

MR. CAWLEY: Absolutely.

THE COURT: Who said that?

UNIDENTIFIED SPEAKER: Absolutely, Your Honor.

THE COURT: Who said that, for the record?
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MR. CAWLEY: This is Doug Cawley. I'm one person who

said we'll work on it.

THE COURT: And also, Mr. Johnston, do you, too?

MR. JOHNSTON: I do. I do, too.

THE COURT: Hey, is the T silent or not in your --

Johnston?

MR. JOHNSTON: Not the way I pronounce it, Your

Honor.

THE COURT: Okay. I'm working on trying to get you

to be a -- what did we make -- what did I make Mr. Brown? A

Texon.

MR. BROWN: Not a very strong --

THE COURT: Texon. A Texon. You're next. We're

going to --

MR. BROWN: A Texon.

THE COURT: Okay.

MR. JOHNSTON: Last time you told me I was your

thirteenth favorite Yankee.

THE COURT: That's correct. Okay. Well --

MS. CORTELL: And, Your Honor, for the record,

ExxonMobil of course is agreeable, and we'll work with the

parties to that end.

THE COURT: Oh, you were next.

Okay. So y'all work on that. And get that done in

the next day or two so we can get that resolved before
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Thanksgiving, and we can kind of get things moving, okay?

And then try to set up --

MR. BROWN: Your Honor?

THE COURT: Yes, sir.

MR. BROWN: Your Honor, this is Mr. Brown here.

Implicit in what you're saying, I hope, is because I think our

objections -- our court filing might be due as early as

tomorrow -- is that the current discovery requests are stayed

pending our discussions to work with the special master?

THE COURT: Well, you agree on the special master and

then we'll see, okay?

So -- all right. That does kind of put the pressure

on y'all to get on it, so let me know.

You know what? I have always found that what we want

to do or can -- we can get things done through the process of

whatever. I realize there's a lot of lawyers in the attorney

generals' offices, but there's one at the top and can make

these decisions, and so y'all get that done, okay?

Anything else y'all want to talk to me about?

MS. CORTELL: I'm assuming that there's no implied

stay as a result of this conference.

THE COURT: I'm not staying anything. I'm not

staying anything. No. If you want to stay, file something and

ask me for it, okay?

MS. CORTELL: Okay.
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THE COURT: All right.

MS. CORTELL: Thank you, Your Honor.

THE COURT: All right. Y'all --

MR. BROWN: Thank you, Your Honor.

THE COURT: Thank y'all. And we'll look forward to

seeing y'all again soon, and have a wonderful Thanksgiving.

MS. CORTELL: You, too, Your Honor. Thank you.

MR. BROWN: Thank you, Your Honor.

THE COURT: Thank y'all. Bye-bye.

(Hearing adjourned)
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I, TODD ANDERSON, United States Court Reporter for the

United States District Court in and for the Northern District

of Texas, Dallas Division, hereby certify that the above and

foregoing contains a true and correct transcription of the

proceedings in the above entitled and numbered cause.

WITNESS MY HAND on this 17th day of November, 2016.

/s/Todd Anderson
TODD ANDERSON, RMR, CRR
United States Court Reporter
1100 Commerce St., Rm. 1625
Dallas, Texas 75242
(214) 753-2170
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 (202) 223-7321 

 (202) 223-7420 

janderson@paulweiss.com  

November 16, 2016  

BY EMAIL 
 
Pete Marketos      Jeffrey M. Tillotson 
Reese Gordon Marketos LLP    Tillotson Law 
750 N. Saint Paul Street, Suite 610   750 N. Saint Paul Street, Suite 610 
Dallas, Texas 75201     Dallas, Texas 75201 
 

Re: Exxon Mobil Corporation v. Eric Schneiderman and Maura Healey, No. 
4:16-CV-469-K 

 
Dear Messrs. Marketos and Tillotson: 
 
 I am writing on behalf of Plaintiff Exxon Mobil Corporation (“ExxonMobil”) in 
reference to the above-captioned matter.  In light of the order entered by the Honorable 
Ed Kinkeade, of the United States District Court for the Northern District of Texas on 
November 10, 2016, joining Attorney General Eric Schneiderman as a Defendant in this 
action (Docket No. 99), ExxonMobil hereby withdraws the following subpoenas issued 
pursuant to Rule 45 of the Federal Rules of Civil Procedure: 
 

1. Subpoena to Produce Documents, Information, or Objects or to Permit Inspection 
of Premises in a Civil Action, served upon New York Attorney General Eric 
Schneiderman on November 4, 2016; 
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2. Subpoena to Testify at a Deposition in a Civil Action, served upon Monica 
Wagner on November 4, 2016; 

3. Subpoena to Testify at a Deposition in a Civil Action, served upon Lemuel 
Srolovic on November 4, 2016; and 

4. Subpoena to Testify at a Deposition in a Civil Action, served upon New York 
Attorney General Eric Schneiderman on November 4, 2016. 

 
 In lieu of the subpoenas enumerated above, please find enclosed the following 
discovery requests: 
 

1. Plaintiff Exxon Mobil Corporation’s First Request to Defendant Eric 
Schneiderman for the Production of Documents; 

2. Plaintiff Exxon Mobil Corporation’s First Set of Requests for Admission to 
Defendant Eric Schneiderman; 

3. Plaintiff Exxon Mobil Corporation’s First Set of Interrogatories to Defendant Eric 
Schneiderman; 

4. Plaintiff Exxon Mobil Corporation’s Notice of Deposition of Monica Wagner, 
Deputy Chief of the Environmental Protection Bureau of the Office of the 
Attorney General of New York at 10:00 am on November 21, 2016; 

5. Plaintiff Exxon Mobil Corporation’s Notice of Deposition of Lemuel Srolovic at 
10:00 am on November 28, 2016; and 

6. Plaintiff Exxon Mobil Corporation’s Notice of Deposition of Eric Schneiderman, 
Attorney General of the New York, at 10:00 am on December 5, 2016. 

I am available to discuss at your convenience.  Thank you for your anticipated 
response. 

Sincerely, 

 

Justin Anderson 
 

Enclosures 

N.Y. App. 529

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 543 of 606   PageID 5081



      
      

   

    
 

  
 

      
 

    
        

      
     

      
 
 

  
 

   

            

            

             

        

             

             

                

     

            

              

 

N.Y. App. 530

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 544 of 606   PageID 5082



    

   

   
   

    
 

   
    

    
   

   
   

  

    
   

 
  

   
 

   
   

 
     

  
     
    

 
   

   
    

  
   

    
  

   
    

  
   

      
    

 
 

  
    
   

    
   
  

   
 

 

 
 

   
    

    
   

  
   

     

N.Y. App. 531

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 545 of 606   PageID 5083



      
      

   

    
 

  
 

      
 

    
        

      
     

      
 
 

  
 

   

            

            

              

             

             

             

                

     

            

              

 

N.Y. App. 532

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 546 of 606   PageID 5084



    

   

   
   

    
 

   
    

 
   

   
   

  

    
   

 
  

   
 

   
   

 
     

  
     
    

 
   

   
    

  
   

    
  

   
    

 
   

      
    

  
 

  
    
   

    
   
  

   
 

 

   
   

   
 

    
   

 
   

     

N.Y. App. 533

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 547 of 606   PageID 5085



      
      

   

    
 

  
 

      
 

    
        

      
     

      
 
 

  
 

   

            

            

             

              

 

             

             

                

     

            

              

 

N.Y. App. 534

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 548 of 606   PageID 5086



    

   

   
   

    
 

   
    

 
   

   
   

  

    
   

 
  

   
 

   
   

 
     

  
     
    
  

   

   
    

  
   

    
 

   
    

  
   

      
    

 
 

  
    

 
    

   
  

   
 

 

 
 
 

 

  
 

    
   

  
   

     

N.Y. App. 535

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 549 of 606   PageID 5087



      
      

   

    

   

 

   
       

     
    

     

  
 

      
        

          

             

               

                

                 

               

               

   

N.Y. App. 536

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 550 of 606   PageID 5088



 

         

               

          

           

             

             

               

             

             

           

             

          

            

          

             

          

          

            

            

               

     

N.Y. App. 537

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 551 of 606   PageID 5089



             

             

            

             

            

               

           

         

          

              

   

            

 

           

               

             

                

        

 

            

                

            

N.Y. App. 538

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 552 of 606   PageID 5090



           

     

              

              

 

           

          

            

             

  

           

 

         

              

  

          

     

           

      

          

        

          

    

N.Y. App. 539

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 553 of 606   PageID 5091



   

          

          

              

              

              

                

   

             

      

              

                

   

             

      

             

       

             

  

            

     

           

      
  

N.Y. App. 540

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 554 of 606   PageID 5092



     

        

  

            

     

              

               

   

                

      

              

           

         

           

      

            

           

          

              

                

 

     

N.Y. App. 541

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 555 of 606   PageID 5093



              

                 

 

              

           

            

              

 

            

              

     

           

           

              

   

             

               

      

            

      

           

        

                  
   

N.Y. App. 542

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 556 of 606   PageID 5094



     
      

     

           

             

           

       

          

               

    

           

           

               

              

 

            

             

  

            

             

             

   

             

N.Y. App. 543

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 557 of 606   PageID 5095



    

   

   
   

    
 

   
    

 
   

   
   

  

    
   

 
  

   
 

   
   

 
     

  
     
    

 
   

   
    

  
   

    
 

   
    

 
   

      
    
  

 

  
    
   

    
   
  

   
 

 

  
  

   
 

   
   

  
   

     

N.Y. App. 544

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 558 of 606   PageID 5096



      
      

   

    
 

  
 

      
 

    
        

      
     

      
 
 

  

      
      

              

             

                  

             

           

            

            

               

                

 

            

N.Y. App. 545

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 559 of 606   PageID 5097



             

            

             

              

               

          

           

             

        

             

              

  

            

                

            

            

            

               

              

              

             

               

              

N.Y. App. 546

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 560 of 606   PageID 5098



            

                

             

             

           

   

         

          

             

 

          

          

         

             

     

            

              

 

            

            

 

          

            

N.Y. App. 547

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 561 of 606   PageID 5099



         

          

          

     

             

         

          

           

            

             

         

            

            

              

          

            

                

  

          

              

           

               

             

N.Y. App. 548

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 562 of 606   PageID 5100



 

         

             

              

             

                

       

             

          

             

               

                

              

             

              

                 

               

       

             

               

              

             

             

N.Y. App. 549

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 563 of 606   PageID 5101



               

            

     

        

          

          

    

          

        

 

            

                 

            

           

              

               

         

           

               

           

        

          

           

N.Y. App. 550

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 564 of 606   PageID 5102



           

   

          

            

             

                

             

         

           

           

              

      

          

             

           

             

  

          

             

               

              

            

          

N.Y. App. 551

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 565 of 606   PageID 5103



            

           

          

       

         

          

              

           

               

        

           

            

             

              

           

        

          

             

           

     

           

           

        

N.Y. App. 552

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 566 of 606   PageID 5104



           

            

             

           

              

              

               

              

           

            

 

           

             

  

           

           

            

           

           

         

          

            

              

N.Y. App. 553

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 567 of 606   PageID 5105



               

     

           

             

                

              

        

           

                

               

               

       

           

       

           

            

             

          

          

           

            

           

             

 
N.Y. App. 554

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 568 of 606   PageID 5106



            

 

           

             

           

             

           

   

          

               

            

          

 
N.Y. App. 555

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 569 of 606   PageID 5107



    

   

   
   

    
 

   
    

 
   

   
   

  

    
   

 
  

   
 

   
   

 
     

  
     
    
  

   

   
    

  
   

    
 

   
    

  
   

      
    

 
 

  
    
   

    
   
  

   
 

 

 
   

 
    

   
  

   

     

 
N.Y. App. 556

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 570 of 606   PageID 5108



      
      

   

    

   

 

   
       

     
    

     

  
 

       
        

                

                

                

             

             

          

            

          

              

              

           

N.Y. App. 557

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 571 of 606   PageID 5109



 

            

                

       

             

                

                 

       

             

               

              

    

        

            

              

             

             

 

          

         

       

           

    

N.Y. App. 558

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 572 of 606   PageID 5110



              

            

              

             

               

             

          

              

             

           

        

          

             

           

          

            

            

           

               

                

             

              

        

N.Y. App. 559

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 573 of 606   PageID 5111



         

            

            

              

              

                

               

               

                  

           

                

              

               

             

     

      

            

           

 

          

          

            

             

N.Y. App. 560

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 574 of 606   PageID 5112



              

   

          

               

    

         

              

         

            

          

           

           

            

             

           

               

 

            

           

            

           

           

      

N.Y. App. 561

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 575 of 606   PageID 5113



           

              

               

               

 

 

               

       

            

              

               

             

           

              

                 

                   

                 

 

           

                   

              

              

N.Y. App. 562

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 576 of 606   PageID 5114



                 

        

              

               

             

      

           

               

                 

                

                

                 

                

             

   

              

            

              

                

                

                

              

                

N.Y. App. 563

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 577 of 606   PageID 5115



            

             

       

            

           

     

             

              

      

             

        

           

         

             

     

           

           

               

     

           

   

N.Y. App. 564

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 578 of 606   PageID 5116



       
      

           

               

            

      

           

            

          

          

             

              

    

          

              

        

          

              

                

                

              

           

             

N.Y. App. 565

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 579 of 606   PageID 5117



              

 

             

               

       

          

            

               

               

   

           

           

              

             

             

          

           

             

               

          

     

           

               

N.Y. App. 566

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 580 of 606   PageID 5118



               

       

            

            

                

               

       

           

              

            

     

     
      
     
     
     
     
     

           

              

            

     

    

    
    
    

    
    

    
    

 

N.Y. App. 567

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 581 of 606   PageID 5119



  
  

  
  
  

  
  

  
  
  
  
  

  
  

  

            

            

                 

   

 
 

 
 

 
 

 
 

 
 

 
 
 

 
 

  

 

           

             

 

N.Y. App. 568

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 582 of 606   PageID 5120



           

              

   

              

         

              

            

              

             

             

     

           

              

      

           

             

          

               

  

           

              

          

 

N.Y. App. 569

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 583 of 606   PageID 5121



           

            

               

           

             

                 

 

           

              

         

           

                

  

          

              

     

  
    
   

     
    

      
    

     
    

  
   
      

 

N.Y. App. 570

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 584 of 606   PageID 5122



            

             

             

       

     
       

 
      
       

     

           

               

                

                

                

          

           

              

                

                

              

       

           

            

               

                

 

N.Y. App. 571

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 585 of 606   PageID 5123



                

        

          

 

            

               

 

 

N.Y. App. 572

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 586 of 606   PageID 5124



    

   

   
   

    
 

   
    

 
   

   
   

  

    
   

 
  

   
 

   
   

 
     

  
     
    

 
   

  
  

 
    

   
  

   

   
    

  
   

    
  

   
    

 
   

      
    

  
   

  
    

 
    

   
  

   
 

 

     

 

N.Y. App. 573

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 587 of 606   PageID 5125



  

N.Y. App. 574

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 588 of 606   PageID 5126



       

     

        

            
    

               
            
        

             
           

             
           

         

               
             

      

             
        

                
            

             
             

                
            

                
             

  

  

     

N.Y. App. 575

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 589 of 606   PageID 5127



  

N.Y. App. 576

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 590 of 606   PageID 5128



   
  

            
             

          
           
          

    

    

              
   

        

         

            
     

            
         

           
 

    

   

           
 

              
          

      
            

            
    

   

             
 

              
          

      

N.Y. App. 577

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 591 of 606   PageID 5129



   

              
         

             
       

      

            
 

                 
            

           

   
 

  
 

 

   
     

 
 

 
 

        

           

               
          

               
          

            
              
              

        

              

          
 

     
     

       
 

N.Y. App. 578

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 592 of 606   PageID 5130



               
  

  
 

  
  

  

  
  
  

 
  

 

  
 

 
 

 
 

 
  

 
 

 
 

 

 

 

 

 

 
   

   
            

  
            

     
     

     
       
     
         

        
   

         
         

        
     

     
  
  
   
  
  
      
      
   
    
   
    
           

    
          

     
           

       
           

         
  
            

     

N.Y. App. 579

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 593 of 606   PageID 5131



 
 

 
         

          

             
   

            
     

      
     

 
     

 

 
          

   
 

     
      

 
 

 

           
        

          
             

  
      

     
 

     
 

        
 

   

N.Y. App. 580

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 594 of 606   PageID 5132



 
 
 
 
 
 

Exhibit 44 

N.Y. App. 581

                                                                                         
 Case 4:16-cv-00469-K   Document 137   Filed 12/05/16    Page 595 of 606   PageID 5133



IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF TEXAS 

FORT WORTH DIVISION 

 

EXXON MOBIL CORPORATION, 

 

 Plaintiff, 

 

v. 

 

ERIC TRADD SCHNEIDERMAN, 

Attorney General of New York, in 

his official capacity, and MAURA 

TRACY HEALEY, Attorney General 

of Massachusetts, in her official 

capacity, 

 

 Defendants. 

 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

 

 

 

 

Civil Action No. 4:16-CV-469-K 

 

  

 

ORDER 

 

 On November 16, 2016, the Court conducted a telephone status conference 

with the parties.  In order to expeditiously conduct the necessary discovery to inform 

the Court on issues relating to pending and anticipated motions related to jurisdictional 

matters, the Court orders that Attorney General Healey shall respond to written 

discovery ten (10) days from the date the discovery is served.  

 It is further ordered that Attorney General Healey shall appear for her deposition 

in Courtroom 1627 at 1100 Commerce Street, Dallas, Texas 75242 at 9:00 a.m. on 

Tuesday, December 13, 2016.  Attorney General Schneiderman is also advised to be 
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available on December 13, 2016 in Dallas, Texas.  The Court will enter an Order 

regarding Attorney General Schneiderman’s deposition after he files his answer in this 

matter.  The Court is mindful of the busy schedule of each of the Attorneys General 

Healey and Schneiderman and will be open to considering a different date for the 

deposition.  

SO ORDERED. 

 Signed November 17
th

, 2016. 

     ______________________________________ 

     ED KINKEADE 

     UNITED STATES DISTRICT JUDGE 
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From: Anderson, Justin janderson@paulweiss.com
Subject: RE: Exxon: Schneiderman Deposition

Date: November 29, 2016 at 5:57 PM
To: Tyler Bexley tyler.bexley@rgmfirm.com
Cc: Pete Marketos pete.marketos@rgmfirm.com

Hi Tyler.  Thanks for your note.  Please accept this email as confirmation that the notice of
deposition for Mr. Schneiderman is withdrawn and will be reissued at a later time.  If you have
any further questions, please let me know. 
 
Justin Anderson | Counsel
Paul, Weiss, Rifkind, Wharton & Garrison LLP
2001 K Street, NW | Washington, DC 20006-1047
(202) 223-7321 (Direct Phone) | (410) 591-1737 (Cell)
janderson@paulweiss.com | www.paulweiss.com
 
From: Tyler Bexley [mailto:tyler.bexley@rgmfirm.com] 
Sent: Tuesday, November 29, 2016 4:10 PM
To: Anderson, Justin <janderson@paulweiss.com>
Cc: Pete Marketos <pete.marketos@rgmfirm.com>
Subject: Exxon: Schneiderman Deposition
 
Justin,
 
Exxon still has a notice for Attorney General Schneiderman’s deposition on December 5 in New
York.  Your November 18 letter withdrew and replaced the initial deposition notices for Monica
Wagner and Lemuel Srolovic but did not mention the notice to Mr. Schneiderman.  In light of the
court’s November 17 order (Dkt. #117), please confirm that Exxon also will withdraw the notice
for Mr. Schneiderman’s deposition on December 5.  Thanks.

RGM
Tyler J. Bexley
Reese Gordon Marketos LLP | 750 N. Saint Paul St., Suite 610 
Dallas, Texas 75201 | Direct: (214) 382-9805 | Main: (214) 382-9810
www.rgmfirm.com
 
 
 

This message is intended only for the use of the Addressee and may contain information that is
privileged and confidential. If you are not the intended recipient, you are hereby notified that any
dissemination of this communication is strictly prohibited. If you have received this
communication in error, please erase all copies of the message and its attachments and notify us
immediately.
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